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SUBCHAPTER N—PROCEDURES 

Rules of Procedure Before the 
Office of General Counsel 

PART 912—PROCEDURES TO ADJU-
DICATE CLAIMS FOR PERSONAL 
INJURY OR PROPERTY DAMAGE 
ARISING OUT OF THE OPERATION 
OF THE U.S. POSTAL SERVICE 

Sec. 
912.1 Claims responsibility. 
912.2 Applicability of Federal Tort Claims 

Act. 
912.3 Time limit for filing. 
912.4 Place of filing. 
912.5 Administrative claim; when presented. 
912.6 Administrative claim; who may file. 
912.7 Evidence and information to be sub-

mitted. 
912.8 Sufficiency of evidence and informa-

tion submitted. 
912.9 Final denial of claim. 
912.10 Action on approved claims. 
912.11 Exclusiveness of remedy. 
912.12 Review by legal officers. 
912.13 Attorneys’ fees. 
912.14 Conclusiveness of remedy. 

AUTHORITY: 28 U.S.C. 2671–2680; 28 CFR 14.1 
through 14.11; 39 U.S.C. 409. 

§ 912.1 Claims responsibility. 

The General Counsel is responsible 
for settlement of claims made against 
the U.S. Postal Service under the Fed-
eral Tort Claims Act and 39 U.S.C. 2603, 
with authority to redelegate the func-
tions to General Counsel staff members 
and other Postal Service employees. 

[36 FR 12448, June 30, 1971] 

§ 912.2 Applicability of Federal Tort 
Claims Act. 

(a) The provisions of chapter 171 and 
all other provisions of title 28, U.S.C., 
relating to tort claims shall apply to 
tort claims arising out of the activities 
of the Postal Service. (39 U.S.C. 409(c)). 

(b) Where the General Counsel, or the 
General Counsel’s designee, finds a 
claim for damage to persons or prop-
erty resulting from operation of the 
U.S. Postal Service to be a proper 
charge against the United States and it 
is not cognizable under 28 U.S.C. 2672, 

he may adjust and settle it under au-
thority of 39 U.S.C. 2603. 

[45 FR 43719, June 30, 1980, as amended at 69 
FR 52607, Aug. 27, 2004] 

§ 912.3 Time limit for filing. 
(a) Claim. A claim under the Federal 

Tort Claims Act must be presented 
within two years from the date the 
claim accrues. 

(b) Suit. Suit must be filed within six 
months after the date of mailing by 
certified or registered mail of notice of 
final denial of the claim by the Postal 
Service. 

[45 FR 43720, June 30, 1980] 

§ 912.4 Place of filing. 
Claims should be filed with the Tort 

Claims Coordinator for the Postal 
Service District Office where the acci-
dent occurred, but may be filed at any 
office of the Postal Service, or sent di-
rectly to the Chief Counsel, National 
Tort Center, U.S. Postal Service, P.O. 
Box 66640, St. Louis, MO 63166–6640. 

[69 FR 52607, Aug. 27, 2004] 

§ 912.5 Administrative claim; when 
presented. 

(a) For purposes of this part, a claim 
shall be deemed to have been presented 
when the U.S. Postal Service receives 
from a claimant, his duly authorized 
agent or legal representative, an exe-
cuted Standard Form 95, Claim for 
Damage or Injury, or other written no-
tification of an incident, accompanied 
by a claim for money damages in a sum 
certain for injury to or loss of prop-
erty, personal injury, or death alleged 
to have occurred by reason of the inci-
dent. A standard Form 95 may be ob-
tained from the local District Tort 
Claims Coordinator, the National Tort 
Center, or online at usa.gov (select 
Government forms). 

(b) A claim presented in compliance 
with paragraph (a) of this section may 
be amended by the claimant at any 
time prior to: 

(1) The claimant’s exercise of the op-
tion to file a civil action pursuant to 28 
U.S.C. 2675(a); 
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(2) The Postal Service’s issuance of a 
payment in the full amount of the 
claim; or 

(3) The Postal Service’s issuance of a 
written denial of the claim in accord-
ance with § 912.9. 

[36 FR 12448, June 30, 1971, as amended at 45 
FR 43720, June 30, 1980; 69 FR 52607, Aug. 27, 
2004] 

§ 912.6 Administrative claim; who may 
file. 

(a) A claim for injury to or loss of 
property may be presented by the 
owner of the property, his duly author-
ized agent, or legal representative. 

(b) A claim for personal injury may 
be presented by the injured person, his 
duly authorized agent, or legal rep-
resentative. 

(c) A claim based on death may be 
presented by the executor or adminis-
trator of the decedent’s estate, or by 
any other person legally entitled to as-
sert such a claim in accordance with 
applicable State law. 

(d) A claim for loss wholly com-
pensated by an insurer with the rights 
of a subrogee may be presented by the 
insurer. A claim for loss partially com-
pensated by an insurer with the rights 
of a subrogee may be presented by the 
parties individually as their respective 
interests appear, or jointly. 

(e) A claim presented by an agent or 
legal representative shall be presented 
in the name of the claimant, be signed 
by the agent or legal representative, 
show the title or legal capacity of the 
person signing, and be accompanied by 
evidence of his authority to present a 
claim on behalf of the claimant as 
agent, executor, administrator, parent, 
guardian, or other representative. 

[36 FR 12448, June 30, 1971, as amended at 45 
FR 43720, June 30, 1980] 

§ 912.7 Evidence and information to be 
submitted. 

(a) Death. In support of a claim based 
on death, the claimant may be required 
to submit the following evidence or in-
formation: 

(1) An authenticated death certifi-
cate or other competent evidence show-
ing cause of death, date of death, and 
age of the decedent. 

(2) Decedent’s employment or occu-
pation at time of death, including 

monthly or yearly salary or earnings, 
if any, and the duration of his last em-
ployment or occupation. 

(3) Full names, addresses, birth dates, 
kinship, and marital status of the dece-
dent’s survivors, including identifica-
tion of those survivors who were de-
pendent for support upon the decedent 
at the time of his death. 

(4) Degree of support afforded by the 
decedent to each survivor dependent 
upon him for support at the time of his 
death. 

(5) Decedent’s general physical and 
mental condition before death. 

(6) Itemized bills for medical and bur-
ial expenses incurred by reason of the 
incident causing death, or itemized re-
ceipts of payment for such expenses. 

(7) If damages for pain and suffering 
prior to death are claimed, a physi-
cian’s detailed statement specifying 
the injuries suffered, duration of pain 
and suffering, any drugs administered 
for pain, and the decedent’s physical 
condition in the interval between in-
jury and death. 

(8) Any other evidence or information 
which may have a bearing on either the 
responsibility of the United States for 
the death or the damages claimed. 

(b) Personal injury. In support of a 
claim for personal injury, including 
pain and suffering, the claimant may 
be required to submit the following 
evidence or information: 

(1) A written report by his attending 
physician or dentist setting forth the 
nature and extent of the injury, nature 
and extent of treatment, any degree of 
temporary or permanent disability, the 
prognosis, period of hospitalization, 
and any diminished earning capacity. 
In addition, the claimant may be re-
quired to submit to a physical or men-
tal examination by a physician em-
ployed by the agency or another Fed-
eral agency. A copy of the report of the 
examining physician shall be made 
available to the claimant upon the 
claimant’s written request, provided 
that he has, upon request, furnished 
the report referred to in the first sen-
tence of this paragraph and has made, 
or agrees to make available to the 
agency or another Federal agency. A 
copy previously or thereafter made of 
the physical or mental condition which 
is the subject matter of his claim. 
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(2) Itemized bills for medical, dental, 
and hospital expenses incurred, or 
itemized the report referred to in the 
first expenses. 

(3) If the prognosis reveals the neces-
sity for future treatment, a statement 
of expected expenses for such treat-
ment. 

(4) If a claim is made for loss of time 
for employment, a written statement 
from his employment, whether he is a 
full- or part-time employee, and wages 
or salary actually lost. 

(5) If a claim is made for loss of in-
come and the claimant is self-em-
ployed, documentary evidence showing 
the amount of earnings actually lost. 

(6) Any other evidence or information 
which may have a bearing on either the 
responsibility of the United States for 
the personal injury or the damages 
claimed. 

(c) Property damage. In support of a 
claim for injury to or loss of property, 
real or personal, the claimant may be 
required to submit the following evi-
dence or information: 

(1) Proof of ownership. 
(2) A detailed statement of the 

amount claimed with respect to each 
item of property. 

(3) An itemized receipt of payment 
for necessary repairs or itemized writ-
ten estimates of the cost of such re-
pairs. 

(4) A statement listing date of pur-
chase, purchase price and salvage 
value, where repair is not economical. 

[36 FR 12449, June 30, 1971] 

§ 912.8 Sufficiency of evidence and in-
formation submitted. 

In order to exhaust the administra-
tive remedy provided, a claimant shall 
submit substantial evidence to prove 
the extent of any losses incurred and 
any injury sustained, so as to provide 
the Postal Service with sufficient evi-
dence for it to properly evaluate the 
claim. 

[45 FR 43720, June 30, 1980] 

§ 912.9 Final denial of claim. 
(a) Final denial of an administrative 

claim shall be in writing and sent to 
the claimant, his attorney, or legal 
representative by certified or reg-
istered mail. The notification of final 

denial may include a statement of the 
reasons for the denial and shall include 
a statement that, if the claimant is 
dissatisfied with the agency action, he 
may file suit in an appropriate U.S. 
District Court not later than 6 months 
after the date of mailing of the nota-
tion. 

(b) Prior to the commencement of 
suit and prior to the expiration of the 
6 month period provided in 28 U.S.C. 
2401(b), a claimant, his duly authorized 
agent, or legal representative, may file 
a written request with the postal offi-
cial who issued the final denial or with 
the Chief Counsel, National Tort Cen-
ter, U.S. Postal Service, P.O. Box 66640, 
St. Louis, MO 63166–6640, for a reconsid-
eration of a final denial of a claim 
under paragraph (a) of this section. 
Upon the timely filing of a request for 
reconsideration, the Postal Service 
shall have 6 months from the date of 
filing in which to make a disposition of 
the claim and the claimant’s option 
under 28 U.S.C. 2675(a) shall not accrue 
until 6 months after the filing of a re-
quest for reconsideration. Final Postal 
Service action on a request for recon-
sideration shall be effected in accord-
ance with this part. 

(c) For purposes of this section, a re-
quest for reconsideration of a final de-
nial of a claim shall be deemed to have 
been filed when received in the office of 
the official who issued the final denial 
or in the office of the Chief Counsel, 
National Tort Center, U.S. Postal Serv-
ice, P.O. Box 66640, St. Louis, MO 63166– 
6640. 

(d) Only one request for reconsider-
ation of a final denial may be filed. A 
claimant shall have no right to file a 
request for reconsideration of a final 
denial issued in response to a request 
for reconsideration. 

(28 U.S.C. 2671–2680; 28 CFR 14.1–14.11; 39 
U.S.C. 401, 409, 2008) 

[36 FR 12448, June 30, 1971, as amended at 38 
FR 16868, June 27, 1973; 49 FR 19478, May 8, 
1984; 69 FR 52607, Aug. 27, 2004] 

§ 912.10 Action on approved claims. 
In any case where the General Coun-

sel or the General Counsel’s designee, 
upon consideration of all the evidence 
submitted, finds that compensation is 
due a claimant, payment will be made 
by the U.S. Postal Service and in due 
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course a settlement check will be for-
warded to the claimant or his rep-
resentative. 

[36 FR 12450, June 30, 1971, as amended at 69 
FR 52607, Aug. 27, 2004] 

§ 912.11 Exclusiveness of remedy. 
The provisions of 28 U.S.C. 2679(b) 

provide that the remedy against the 
United States, as provided by sections 
1346(b) and 2672 of title 28, for injury or 
loss or personal injury or death result-
ing from the operation by an employee 
of the Government of any motor vehi-
cle while acting within the scope of his 
employment is exclusive of any other 
civil action or proceeding by reason of 
the same subject matter against the 
employee or his estate whose act or 
omission gave rise to the claim. 

[45 FR 43720, June 30, 1980] 

§ 912.12 Review by legal officers. 
The authority of the Postal Service 

to adjust, determine, compromise, and 
settle a claim under the provisions of 
the Federal Tort Claims Act shall, if 
the amount of a proposed compromise, 
settlement, or award exceeds $5,000, be 
exercised only after review by a legal 
officer of the Postal Service. 

[45 FR 43720, June 30, 1980, as amended at 69 
FR 52607, Aug. 27, 2004] 

§ 912.13 Attorneys’ fees. 
The provisions of 28 U.S.C. 2678 

should be consulted in determining the 
amount of the attorneys’ fees. 

[36 FR 12448, June 30, 1971. Redesignated at 45 
FR 43720, June 30, 1980] 

§ 912.14 Conclusiveness of remedy. 
Payment by the Postal Service of the 

full amount claimed or acceptance by 
the claimant, his agent, or legal rep-
resentative, of any award, compromise, 
or settlement made pursuant to the 
provisions of the Federal Tort Claims 
Act, shall be final and conclusive on 
the claimant, his agent, or legal rep-
resentative, and any other person on 
whose behalf or for whose benefit the 
claim has been presented, and shall 
constitute a complete release of any 
claim against the United States and 
against any employee of the Govern-
ment whose act or omission gave rise 

to the claim by reason of the same sub-
ject matter. 

[45 FR 43720, June 30, 1980] 

PART 913—PROCEDURES FOR THE 
ISSUANCE OF ADMINISTRATIVE 
SUBPOENAS UNDER 39 U.S.C. 
3016 

Sec. 
913.1 Subpoena authority. 
913.2 Service. 
913.3 Enforcement. 
913.4 Disclosure. 

AUTHORITY: 39 U.S.C. 204, 401, 404, 3005, 3016. 

SOURCE: 65 FR 31266, May 17, 2000, unless 
otherwise noted. 

§ 913.1 Subpoena authority. 
(a) General. The General Counsel by 

delegation from the Postmaster Gen-
eral is responsible for the issuance of 
subpoenas in investigations conducted 
under 39 U.S.C. 3005(a), with authority 
to delegate that function to a Deputy 
General Counsel. 

(b) Production of records. A subpoena 
issued by the General Counsel may re-
quire the production of any records (in-
cluding computer records, books, pa-
pers, documents, and other tangible 
things which constitute or contain evi-
dence) which the General Counsel con-
siders relevant or material to an inves-
tigation. 

(c) Requirements. No subpoena shall 
be issued until a specific case (identi-
fying the individual or entity that is 
the subject) has been opened and an ap-
propriate supervisory and legal review 
of a subpoena request have been per-
formed. 

(d) Requests for subpoenas. (1) A re-
quest for a subpoena shall be submitted 
to the Office of the General Counsel by 
a Postal Inspector, Inspector Attorney, 
or other Inspector specifically author-
ized by the Postal Inspection Service 
to submit such a request, after appro-
priate review by an Inspector In Charge 
or that person’s designee. 

(2) A request for a subpoena shall 
state the specific case, with an indi-
vidual or entity identified as the sub-
ject, in which the subpoena is re-
quested. 

(3) A request for a subpoena shall 
contain a specific description of the 
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records requested, and shall state how 
they are relevant or material to the in-
vestigation. 

(4) The General Counsel, in his or her 
discretion, may issue or deny the re-
quested subpoena, or require the re-
questing individual to provide addi-
tional information. The General Coun-
sel, in his or her discretion, may also 
honor requests to amend or supplement 
a request for a subpoena. 

(e) Form and issuance. Every sub-
poena shall cite 39 U.S.C. 3016 as the 
authority under which it is issued, and 
shall command each person to whom it 
is directed to produce specified records 
at a time and place therein specified. 
The General Counsel shall sign the sub-
poena and enter the name of the indi-
vidual or entity to whom it is directed. 

§ 913.2 Service. 

(a) Service within the United States. 
A subpoena issued under this section 
may be served by a person designated 
under section 3061 of title 18 at any 
place within the territorial jurisdiction 
of any court of the United States. 

(b) Foreign service. Any such sub-
poena may be served upon any person 
who is not to be found within the terri-
torial jurisdiction of any court of the 
United States, in such manner as the 
Federal Rules of Civil Procedure de-
scribe for service in a foreign country. 
To the extent that the courts of the 
United States may assert jurisdiction 
over such person consistent with due 
process, the United States District 
Court for the District of Columbia 
shall have the same jurisdiction to 
take any action respecting compliance 
with this section by such person that 
such court would have if such person 
were personally within the jurisdiction 
of such court. 

(c) Service on business persons. Serv-
ice of any such subpoena may be made 
upon a partnership, corporation, asso-
ciation, or other legal entity by— 

(1) Delivering a duly executed copy 
thereof to any partner, executive offi-
cer, managing agent, or general agent 
thereof, or to any agent thereof au-
thorized by appointment or by law to 
receive service of process on behalf of 
such partnership, corporation, associa-
tion, or entity; 

(2) Delivering a duly executed copy 
thereof to the principal office or place 
of business of the partnership, corpora-
tion, association, or entity; or 

(3) Depositing such copy in the 
United States mails, by registered or 
certified mail, return receipt re-
quested, duly addressed to such part-
nership, corporation, association, or 
entity at its principal office or place of 
business. 

(d) Service on natural persons. Serv-
ice of any subpoena may be made upon 
any natural person by— 

(1) Delivering a duly executed copy to 
the person to be served; or 

(2) Depositing such copy in the 
United States mails, by registered or 
certified mail, return receipt re-
quested, duly addressed to such person 
at his residence or principal office or 
place of business. 

(e) Verified return. A verified return 
by the individual serving any such sub-
poena setting forth the manner of such 
service shall be proof of such service. 
In the case of service by registered or 
certified mail, such return shall be ac-
companied by the return post office re-
ceipt of delivery of such subpoena. 

§ 913.3 Enforcement. 
(a) In general. Whenever any person, 

partnership, corporation, association, 
or entity fails to comply with any sub-
poena duly served upon him, the Gen-
eral Counsel may request that the At-
torney General seek enforcement of the 
subpoena in the district court of the 
United States for any judicial district 
in which such person resides, is found, 
or transacts business (or in the case of 
a person outside the territorial juris-
diction of any district court, the dis-
trict court for the District of Colum-
bia), and serve upon such person a peti-
tion for an order of such court for the 
enforcement of this part. 

(b) Jurisdiction. Whenever any peti-
tion is filed in any district court of the 
United States under this section, such 
court shall have jurisdiction to hear 
and determine the matter so presented, 
and to enter such order or orders as 
may be required to carry into effect 
the provisions of this section. Any final 
order entered shall be subject to appeal 
under section 1291 of title 28, United 
States Code. Any disobedience of any 
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final order entered under this section 
by any court may be punished as con-
tempt. 

§ 913.4 Disclosure. 
Any documentary material provided 

pursuant to any subpoena issued under 
this section shall be exempt from dis-
closure under section 552 of title 5, 
United States Code. 

PART 916 [RESERVED] 

Rules of Procedure Before the Mail 
Processing Department 

PART 927—RULES OF PROCEDURE 
RELATING TO FINES, DEDUC-
TIONS, AND DAMAGES 

Sec 
927.1 Noncontractual carriage of inter-

national mail by vessel. 
927.2 Noncontractual air service for inter-

national and military mail. 
927.3 Other remedies. 

AUTHORITY: 39 U.S.C. 401, 2601 Chap. 56 Sec-
tion 5604; 49 U.S.C. 1357, 1471. 

SOURCE: 67 FR 50353, Aug. 2, 2002, unless 
otherwise noted. 

§ 927.1 Noncontractual carriage of 
international mail by vessel. 

(a) Report of infraction. Where evi-
dence is found or reported that a car-
rier of mail by vessel which has trans-
ported mail pursuant to the provisions 
of Chapter 4, USPS Purchasing Man-
ual, has unreasonably or unnecessarily 
delayed the mails, or committed other 
delinquencies in the transportation of 
mail, has failed to carry the mail in a 
safe and secure manner, or has caused 
loss or damage to the mail, the facts 
will be reported to International Net-
work Operations, Headquarters. 

(b) Review, investigation, recommenda-
tion. International Network Operations 
will investigate the matter, record 
findings of fact, make a recommenda-
tion concerning the need for imposition 
of fine or penalty with reasons for the 
recommendation, and will advise the 
carrier of the recommendation. 

(c) Penalty action. International Net-
work Operations, upon review of the 
record, may impose a fine or penalty 
against a carrier for any irregularity 

properly documented, whether or not 
penalty action has been recommended. 
A tentative decision of International 
Network Operations to take penalty 
action will be set forth in detail the 
facts and reasons upon which the deter-
mination is based. International Net-
work Operations will send the ten-
tative decision, including notice of the 
irregularities found and the amount of 
fine or penalty proposed, to the carrier. 
The carrier may present a written de-
fense to the proposed action within 21 
days after receipt of the tentative deci-
sion. International Network Operations 
will advise the carrier of the final deci-
sion. 

(d) Appeal. If the final decision in-
cludes a penalty International Network 
Operations will advise the carrier that 
it may, within 30 days, appeal the ac-
tion in writing to the Vice President, 
Network Operations Management, U.S. 
Postal Service Headquarters and that 
its written appeal should include all 
facts and arguments upon which the 
carrier relies in support of the appeal. 
If an appeal is not received, Inter-
national Network Operations will close 
the record. When an appeal is taken, 
the Vice President, Network Oper-
ations Management will review the 
complete record the decide the appeal. 
He will advise the carrier of the deci-
sion in writing and will take actions 
consistent with that decision. The Vice 
President, Network Operations Man-
agement, may sustain, rescind, or com-
promise a fine or penalty. The decision 
of the Vice President, Network Oper-
ations Management on appeal shall be 
the final decision of the Postal Service. 
The Postal Service may, in its discre-
tion, deduct from payment otherwise 
due the carrier an amount necessary to 
satisfy the penalty action taken under 
this section. 

(e) Details of administration. For fur-
ther administrative details, see USPS 
Purchasing Manual, chapter 4. 

§ 927.2 Noncontractual air service for 
international and military mail. 

(a) Report of infraction. Each mail 
handling irregularity will be reported 
in the prescribed format by the cog-
nizant postal official or designated rep-
resentative. As soon as possible the re-
porting authority will ask the local 
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representative of the air carrier to pro-
vide an explanation of the irregularity. 
A summary of the explanation, if any, 
will be entered in the record. A copy of 
the report will be provided to the local 
station manager of the air carrier con-
cerned at the close of each tour or not 
less frequently than each 24 hours. 

(b) Carrier conferences. At least one a 
month, postal officials will schedule 
meetings with the local representa-
tives of the affected air carriers to dis-
cuss the reported irregularities. The 
carrier’s representative will be advised 
of any irregularity for which the re-
porting authority will recommend pen-
alty action. The carrier’s representa-
tive will be offered the opportunity to 
comment on any irregularity, and any 
comments will be attached and/or be 
made part of the record. The reports on 
which penalty action is recommended 
will then be processed by International 
Network Operations, Postal Head-
quarters. 

(c) Review, investigation, penalty ac-
tion. International Network Operations 
will review the matter and advise the 
carrier of the recommendations. The 
carrier has 21 days from receipt of no-
tice to dispute the recommended pen-
alties. In those instances which the 
carrier has disputed the facts alleged 
by the reporting authority, Inter-
national Network Operations will in-
vestigate the matter to resolve the dif-
ferences. International Network Oper-
ations, upon review of the record, may 
impose a fine or penalty against an air 
carrier for any irregularity properly 
documented, whether or not penalty 
action has been recommended. Inter-
national Network Operations will send 
the decision, including notice of the 
irregularities alleged and the amount 
of fine or penalty proposed to the car-
rier. The Postal Service may, in its dis-
cretion, deduct from payment other-
wise due the air carrier an amount nec-
essary to satisfy the penalty action 
taken under this section. 

(d) Appeal. If the final decision in-
cludes a penalty, International Net-
work Operations will advise the carrier 
that it may, within 30 days, appeal the 
action in writing to the Vice President, 
Network Operations Management, 
Postal Headquarters, and that its writ-
ten appeal should include all facts and 

arguments upon which the carrier re-
lies in support of the appeal. If an ap-
peal is not received, International Net-
work Operations will close the file. 
When an appeal is taken, the Vice 
President, Network Operations Man-
agement, will review the complete 
record and decide the appeals. He will 
advise the carrier of the decision in 
writing and will take action consistent 
with that decision. The Vice President, 
Network Operations Management, may 
sustain, rescind, or compromise a fine 
or penalty. The decision of the Vice 
President, Network Operations Man-
agement, on appeal shall be the final 
decision of the Postal Service. The 
Postal Service, may, in its discretion, 
deduct from pay otherwise due the air 
carrier an amount necessary to satisfy 
the penalty action taken under this 
section. 

(e) Details of administration. For fur-
ther administrative details, forms, and 
other implementing materials adapted 
to the respective modes of transpor-
tation, see International Mail Oper-
ations, Handbook T–5, chapter 5. 

§ 927.3 Other remedies. 

The procedures and other require-
ments of this part apply only where the 
Postal Service proposes to assess pen-
alties, fines, deductions, or damages. 
This part does not limit other remedies 
available to the Postal Service, includ-
ing such remedies as summary action 
to withhold tender of mail to protect 
the public interest in the event of 
major irregularities such as theft, de-
liberate loss, damage, abandonment of 
the mail or service failures by the air 
carrier. 

PART 931—RULES OF PROCEDURE 
GOVERNING THE COMPROMISE 
OF OBLIGATIONS 

§ 931.1 Compromise of obligations. 

Any proposition of compromise shall 
be submitted in writing, and the 
amount offered in compromise shall be 
deposited with the Manager, Account-
ing Division or the appropriate postal 
data center. If the offer in compromise 
is rejected the amount deposited will 
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be returned. The amount of a com-
promise offer must be tendered uncon-
ditionally for deposit pending the con-
sideration of acceptance. Checks and 
drafts cannot be accepted as offers in 
compromise when they bear endorse-
ments or instructions to the effect that 
the acceptance of such checks or drafts 
constitutes settlement in full of the 
claim, fine, penalty, or liability in con-
nection with which the offer is made, 
except that such checks or drafts may 
be accepted when they are accom-
panied with a written waiver of the en-
dorsements or instructions printed 
thereon. Offers in compromise should 
be transmitted or delivered to the of-
fice or officer of the Postal Service 
from whom demand is received for pay-
ment of the amount due. 

(39 U.S.C. 401) 

[26 FR 11662, Dec. 6, 1961. Redesignated at 33 
FR 6291, April 25, 1968] 

Rules of Procedure Before the 
Postal Inspection Service 

PART 946—RULES OF PROCEDURE 
RELATING TO THE DISPOSITION 
OF STOLEN MAIL MATTER AND 
PROPERTY ACQUIRED BY THE 
POSTAL INSPECTION SERVICE 
FOR USE AS EVIDENCE 

Sec. 
946.1 Scope of part. 
946.2 Disposition of property of apparent 

owners. 
946.3 Contraband and property subject to 

court order. 
946.4 Disposition of property of unknown 

owners. 
946.5 Disposition of property having a value 

of less than $200. 
946.6 Disposition of abandoned property; ad-

ditional period for filing claims. 
946.7 Submission of claims. 
946.8 Determination of claims. 
946.9 Reconsideration of claims. 
946.10 Record retention. 
946.11 Disposition of property declared 

abandoned. 

AUTHORITY: 5 U.S.C. 552(a); 39 U.S.C. 401(2), 
(5), (8), 404(a)(7), 2003, 3001. 

SOURCE: 53 FR 6986, Mar. 4, 1988, unless oth-
erwise noted. 

§ 946.1 Scope of part. 

This part prescribes procedures gov-
erning the disposition of recovered sto-
len mail matter and any other property 
(real, personal, tangible or intangible) 
obtained by the Postal Inspection Serv-
ice for possible use as evidence after 
the need to retain such property no 
longer exists. Property obtained by 
Postal Inspectors which appears to 
have been loose in the mails but is not 
retained for use as evidence, except un-
lawful matter, must be treated in ac-
cordance with postal regulations con-
cerning disposition of dead mail (see 
Domestic Manual (DMM) 159.4). Unlaw-
ful matter must be disposed of in ac-
cordance with § 946.3. 

§ 946.2 Disposition of property of ap-
parent owners. 

Where an apparent owner of property 
subject to this part is known, the Chief 
Postal Inspector or delegate will mail, 
by certified mail to the apparent own-
er’s last known address, written notice 
describing the property and the proce-
dure for filing a claim for its return 
(see §§ 946.3 and 946.7). Such claims 
must be filed within 30 days from the 
date the notice is postmarked. If the 
apparent owner of the property fails to 
file a timely claim, the property is con-
sidered abandoned and must be dis-
posed of as provided in § 946.6. 

§ 946.3 Contraband and property sub-
ject to court order. 

Claims submitted with respect to 
property subject to this part, posses-
sion of which is unlawful, must be de-
nied, in writing, by certified mail and 
the person submitting the claim must 
be accorded 45 days from the post-
marked date to institute judicial pro-
ceedings to challenge the denial. If ju-
dicial proceedings are not instituted 
within 45 days, or any extension of 
time for good cause shown, the contra-
band property must be destroyed un-
less the Chief Postal Inspector or dele-
gate determines that it should be 
placed in official use by the Postal In-
spection Service. Property subject to 
this part, the disposition of which is in-
volved in litigation or is subject to an 
order of court, must be disposed of as 
determined by the court. 
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§ 946.4 Disposition of property of un-
known owners. 

(a) Where no apparent owner of prop-
erty subject to this part is known, ex-
cept property described in § 946.3, and 
the Chief Postal Inspector or delegate 
estimates that the fair market value of 
the property exceeds $200, and the prop-
erty is not needed as evidence, the 
Chief Postal Inspector or delegate must 
publish notice providing the following 
information: 

(1) A description of the property in-
cluding model or serial numbers, if 
known; 

(2) The name, address, and telephone 
number of the Postal Inspector in 
Charge who has custody of the prop-
erty; and 

(3) A statement inviting any person 
who believes that he or she is fully en-
titled to the property to submit a 
claim for its return with the Postal In-
spector in Charge who is identified in 
the notice. Such claim must be sub-
mitted within 30 days from the date of 
first publication of the notice (See 
§ 946.7). 

(b) The notice under § 946.4(a) must be 
published once a week for three con-
secutive weeks in a publication of gen-
eral circulation within the judicial dis-
trict where the Postal Inspection Serv-
ice took possession of the property. 

§ 946.5 Disposition of property having 
a value of less than $200. 

Where the owner of property subject 
to this part is unknown and the Chief 
Postal Inspector or delegate estimates 
that fair market value of such property 
is $200 or less, title to the property 
vests in the United States Postal Serv-
ice, subject to the right of the owner to 
submit a valid claim as provided in 
§ 946.6. 

§ 946.6 Disposition of abandoned prop-
erty; additional period for filing 
claims. 

(a) Upon expiration of the time pro-
vided in §§ 946.2 and 946.4(a)(3) for the 
filing of claims or any extension there-
of, and without the receipt of a timely 
claim, the property described in the no-
tice is considered abandoned and be-
comes the property of the United 
States Postal Service. However, if the 
owner satisfies the requirements of 

§ 946.6(b), except for property described 
in § 946.3, such abandoned property 
must be returned to the owner if a 
valid claim is filed within 3 years from 
the date the property became aban-
doned, with the following qualifica-
tions: 

(1) Where property has been placed in 
official use by the Postal Inspection 
Service, a person submitting a valid 
claim under this section must be reim-
bursed the fair market value of the 
property at the time title vested in the 
United States Postal Service, less costs 
incurred by the Postal Service in re-
turning or attempting to return such 
property to the owner and; 

(2) Where property has been sold, a 
person submitting a valid claim under 
this section must be reimbursed the 
same amount as the last appraised 
value of the property prior to the sale 
of such property. 

(b) In order to present a valid claim 
under § 946.6(a), the claimant must es-
tablish that he or she had no actual or 
constructive notice prior to the date 
the property became abandoned that he 
or she was entitled to file a claim pur-
suant to § 946.2 or § 946.4. Publication of 
notice pursuant to § 946.4 provides con-
structive notice unless a claimant can 
demonstrate circumstances which rea-
sonably precluded his access to the 
published notice. 

[53 FR 6986, Mar. 4, 1988, as amended at 63 FR 
8126, Feb. 18, 1998] 

§ 946.7 Submission of claims. 
Claims submitted pursuant to this 

part must be submitted on Postal Serv-
ice Form 1503 which may be obtained 
from the Inspector in Charge who has 
custody of the property. 

§ 946.8 Determination of claims. 
Upon receipt of a claim under this 

part, the Postal Inspection Service 
must conduct an investigation to de-
termine the merits of the claim. The 
results of the investigation must be 
submitted to the Chief Postal Inspector 
or delegate who must approve or deny 
the claim by written decision, a copy of 
which must be forwarded to the claim-
ant by certified mail. If the claim is 
approved, the procedures to be followed 
by the claimant to obtain return of the 
property, or its determined value, must 
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be stated. If the claim is denied, the de-
cision must state the reasons therefor. 

§ 946.9 Reconsideration of claims. 
A written request for reconsideration 

of denied claims may be submitted 
within 10 days of the postmarked date 
of the mailing denying the claim. Such 
requests must be addressed to the Chief 
Postal Inspector or delegate and must 
be based on evidence recently devel-
oped or not previously presented. 

§ 946.10 Record retention. 
Records regarding property subject 

to this part will be retained for a pe-
riod of 3 years following return of the 
property to its owner or a determina-
tion that the property is abandoned. 

§ 946.11 Disposition of property de-
clared abandoned. 

Property declared abandoned, includ-
ing cash, and proceeds from the sale of 
property subject to this part may be 
shared by the Postal Inspection Service 
with federal, state, or local law en-
forcement agencies. Unless the Chief 
Postal Inspector determines that cash 
or the proceeds of the sale of the aban-
doned property are to be shared with 
other law enforcement agencies, such 
cash or proceeds shall be deposited in 
the Postal Service Fund established by 
39 U.S.C. 2003. The authority to make 
this determination may be delegated 
by the Chief Postal Inspector. 

[59 FR 29372, June 7, 1994] 

Rules of Procedure Before the 
Judicial Officer 

PART 951—PROCEDURE GOV-
ERNING THE ELIGIBILITY OF PER-
SONS TO PRACTICE BEFORE THE 
POSTAL SERVICE 

Sec. 
951.1 Authority for rules. 
951.2 Eligibility to practice. 
951.3 Persons ineligible for admission to 

practice. 
951.4 Authorization of appearance may be 

required. 
951.5 Complaint of misconduct. 
951.6 Censure, suspension or disbarment; 

grounds. 
951.7 Notice of disbarment; exclusion from 

practice. 

951.8 Ex parte communications. 

AUTHORITY: 39 U.S.C. 204, 401. 

SOURCE: 36 FR 11562, June 16, 1971, unless 
otherwise noted. 

§ 951.1 Authority for rules. 
The Judicial Officer promulgates 

these rules pursuant to authority dele-
gated by the Postmaster General. 

§ 951.2 Eligibility to practice. 
(a) Any individual who is a party to 

any proceeding before the Judicial Offi-
cer, the Board of Contract Appeals or 
an Administrative Law Judge may ap-
pear for himself or by an attorney at 
law. 

(b) The head of any department of 
the Postal Service may establish such 
special rules and regulations per-
taining to eligibility to practice before 
such department as he may deem to be 
necessary or desirable. 

(c) Generally, except as provided in 
§ 951.3, any attorney at law who is a 
member in good standing of the Bar of 
the Supreme Court of the United 
States or of the highest court of any 
State, District, Territory, Protectorate 
or Possession of the United States, or 
of the District of Columbia, and is not 
under any order of any court or execu-
tive department of one of the foregoing 
governmental entities suspending, en-
joining, restraining, disbarring, or oth-
erwise restricting him in the practice 
of law may represent others before the 
U.S. Postal Service. 

(d) When any person acting in a rep-
resentative capacity appears in person 
or signs a paper in practice before the 
Postal Service his personal appearance 
or signature shall constitute a rep-
resentation to the Postal Service that 
under the provisions of this part and 
the law he is authorized and qualified 
to represent the particular party in 
whose behalf he acts. The Postal Serv-
ice does not generally take formal ac-
tion or issue any certificate to show 
that an individual is eligible to prac-
tice before it. (See § 951.4.) 

§ 951.3 Persons ineligible for admis-
sion to practice. 

(a) No person disbarred from practice 
before the Postal Service or in any 
other executive department of any of 
the governmental entities mentioned 
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in § 951.2(c) will be eligible to practice 
before the Postal Service until said 
order of disbarment shall have been re-
voked. 

(b) Any person who, subsequently to 
being admitted to practice before the 
Postal Service, is disbarred by any gov-
ernmental entity mentioned in 
§ 951.2(c) shall be deemed suspended 
from practice before the Postal Service 
during the pendency of said order or 
disbarment. 

(c) No person who has been an attor-
ney, officer, clerk, or employee in the 
Postal Service will be recognized as at-
torney for prosecuting before it or any 
office thereof any case or matter which 
he was in anywise connected while he 
was such attorney, officer, clerk, or 
employee. 

(d) No person coming within the pro-
hibitions of 18 U.S.C. 203, 205, or 207, 
will be recognized as attorney before 
the Postal Service or any office there-
of. 

§ 951.4 Authorization of appearance 
may be required. 

The Judicial Officer, the head of any 
department of the Postal Service or 
any Administrative Law Judge may re-
quire any person to present satisfac-
tory evidence of his authority to rep-
resent the person for whom he appears. 

§ 951.5 Complaint of misconduct. 

(a) If the head of any department of 
the Postal Service has reason to be-
lieve, or if complaint be made to him, 
that any person is guilty of conduct 
subjecting him to suspension or disbar-
ment, the head of such office shall re-
port the same to the Judicial Officer. 

(b) Whenever any person submits to 
the Judicial Officer a complaint 
against any person who has practiced, 
is practicing or holding himself out as 
entitled to practice before the Postal 
Service, the Judicial Officer may refer 
such complaint to the Chief Inspector 
for a complete investigation and re-
port. 

(c) At any time, the Judicial Officer 
may refer the complaint to the General 
Counsel for the preparation of formal 
charges to be lodged against and served 
upon the person against whom the 
complaint has been made. 

§ 951.6 Censure, suspension or disbar-
ment; grounds. 

(a) The Judicial Officer may censure, 
suspend or disbar any person against 
whom a complaint has been made and 
upon whom charges have been served 
as provided in § 951.5 if he finds that 
such person: 

(1) Does not possess the qualifica-
tions required by § 951.2; 

(2) Has failed to conform to standards 
of ethical conduct required of practi-
tioners at the Bar of any court of 
which he is a member; 

(3) Represents, as an associate, an at-
torney who, known to him, solicits 
practice by means of runners or other 
unethical methods; 

(4) By use of his name, personal ap-
pearance, or any device, aids or abets 
an attorney to practice during the pe-
riod of his suspension or disbarment, 
such suspension or disbarment being 
known to him; 

(5) Displays toward the Judicial Offi-
cer, Board of Contract Appeals or any 
Administrative Law Judge assigned to 
the Postal Service, conduct which, if 
displayed toward any court of any 
State, the United States, any of its 
Territories or the District of Columbia, 
would be cause for censure, suspension 
or disbarment; or 

(6) Is otherwise guilty of misconduct 
or lacking in character or professional 
integrity. 

(b) Before any person shall be cen-
sured, suspended or disbarred, he shall 
be afforded an opportunity to be heard 
by the Judicial Officer on the charges 
made against him. The General Coun-
sel or his designee shall prosecute such 
cases. 

(c) In the event the Judicial Officer is 
unavailable for any reason, he may as-
sign complaints of misconduct to the 
Associate Judicial Officer, an Adminis-
trative Law Judge appointed pursuant 
to the provisions of the Administrative 
Procedure Act, an Administrative 
Judge appointed pursuant to the provi-
sions of the Contract Disputes Act of 
1978, or some other disinterested mem-
ber of the headquarters staff of the 
Postal Service recommended by the 
Deputy Postmaster General, for the de-
terminations required by § 951.5, the 
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conduct of the hearings, and the deci-
sion to censure, suspend, or debar per-
sons as provided herein. 

[36 FR 11562, June 16, 1971, as amended at 51 
FR 16517, May 5, 1986] 

§ 951.7 Notice of disbarment; exclusion 
from practice. 

Upon the disbarment of any person, 
notice thereof will be given to the 
heads of the departments of the Postal 
Service and to the other Executive De-
partments, and thereafter, until other-
wise ordered, such disbarred persons 
will not be entitled to practice before 
the Postal Service or any department 
thereof. 

§ 951.8 Ex parte communications. 
The provisions of 5 U.S.C. 551(14), 

556(d) and 557(d) prohibiting ex parte 
communications are made applicable 
to proceedings under these rules of 
practice. 

[42 FR 5357, Jan. 28, 1977] 

PART 952—RULES OF PRACTICE IN 
PROCEEDINGS RELATIVE TO 
FALSE REPRESENTATION AND 
LOTTERY ORDERS 

Sec. 
952.1 Authority for rules. 
952.2 Scope of rules. 
952.3 Informal dispositions. 
952.4 Office business hours. 
952.5 Complaints. 
952.6 Interim impounding. 
952.7 Notice of answer and hearing. 
952.8 Service. 
952.9 Filing documents for the record. 
952.10 Answer. 
952.11 Default. 
952.12 Amendment of pleadings. 
952.13 Continuances and extensions. 
952.14 Hearings. 
952.15 Change of place of hearings. 
952.16 Appearances. 
952.17 Presiding officers. 
952.18 Evidence. 
952.19 Subpoenas. 
952.20 Witness fees. 
952.21 Depositions, interrogatories, requests 

for admission of fact and production of 
documents. 

952.22 Transcript. 
952.23 Proposed findings and conclusions. 
952.24 Decisions. 
952.25 Exceptions to initial decision or ten-

tative decision. 
952.26 Judicial Officer. 

952.27 Motion for reconsideration. 
952.28 Orders. 
952.29 Modification or revocation of orders. 
952.30 Supplemental orders. 
952.31 Computation of time. 
952.32 Official record. 
952.33 Public information. 
952.34 Ex parte communications. 

AUTHORITY: 39 U.S.C. 204, 401, 3005, 3012, 
3016. 

SOURCE: 36 FR 11563, June 16, 1971, unless 
otherwise noted. 

§ 952.1 Authority for rules. 

These rules of practice are issued by 
the Judicial Officer of the U.S. Postal 
Service (See § 952.26) pursuant to au-
thority delegated by the Postmaster 
General. 

§ 952.2 Scope of rules. 

These rules of practice shall be appli-
cable in all formal proceedings before 
the Postal Service, 39 U.S.C. 3005, in-
cluding such cases instituted under 
prior rules of practice pertaining to 
these or predecessor statutes, unless 
timely shown to be prejudicial to the 
respondent. 

[36 FR 11563, June 16, 1971, as amended at 52 
FR 36763, Oct. 1, 1987] 

§ 952.3 Informal dispositions. 

These rules do not preclude the dis-
position of any matter by agreement 
between the parties either before or 
after the filing of a complaint when 
time, the nature of the proceeding, and 
the public interest permit. 

§ 952.4 Office business hours. 

The offices of the officials mentioned 
in these rules are located at 2101 Wil-
son Boulevard, Suite 600, Arlington, VA 
22201–3078, and are open Monday 
through Friday except holidays from 
8:15 a.m. to 4:45 p.m. 

[63 FR 66050, Dec. 1, 1998] 

§ 952.5 Complaints. 

When the the Chief Postal Inspector 
or his or her designated representative 
believes that a person is using the 
mails in a manner requiring formal ad-
ministrative action under 39 U.S.C. 
3005, he shall prepare and file with the 
Recorder a complaint which names the 
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person involved; states the name, ad-
dress and telephone number of the at-
torney representing Complainant; 
states the legal authority and jurisdic-
tion under which the proceeding is ini-
tiated; states the facts in a manner suf-
ficient to enable the person named 
therein to make answer thereto; and 
requests the issuance of an appropriate 
order or orders and/or the assessment 
of civil penalties. Complainant shall 
attach to the complaint a copy of the 
order or orders requested which may, 
at any time during the proceedings, be 
modified. The person named in the 
complaint shall be known as the ‘‘Re-
spondent’’, and the Chief Postal Inspec-
tor or his or designee shall be known as 
the ‘‘Complainant.’’ 
The term ‘‘person’’ (1 U.S.C. 1) shall in-
clude any name, address, number or 
other designation under or by use of 
which the Respondent seeks remit-
tances of money or property through 
the mail. 

[48 FR 55126, Dec. 9, 1983, as amended at 65 
FR 32027, May 22, 2000; 67 FR 62179, Oct. 4, 
2002; 71 FR 53972, Sept. 13, 2006] 

§ 952.6 Interim impounding. 
In preparation for or during the pend-

ency of a proceeding initiated under 39 
U.S.C. 3005, mail addressed to a re-
spondent may be impounded upon ob-
taining an appropriate order from a 
U.S. District Court, as provided in 39 
U.S.C. 3007. 

§ 952.7 Notice of answer and hearing. 
(a) When a complaint is filed against 

a Respondent whose mailing address is 
within the United States, the Recorder 
shall issue a notice of answer and hear-
ing stating the date for filing an an-
swer which shall not exceed 15 days 
from the service of the complaint, the 
time and place of the hearing and a ref-
erence to the effect of failure to file an 
answer or appear at the hearing. (See 
§§ 952.10 and 952.11.) Whenever prac-
ticable, the hearing date shall be with-
in 30 days of the date of the notice. 

(b) Where a complaint is filed against 
a Respondent whose mailing address is 
not within the United States, the Judi-
cial Officer shall review the complaint 
and any supporting information and 
determine whether a prima facie show-
ing has been made that Respondent is 

engaged in conduct warranting 
issuance of the orders authorized by 39 
U.S.C. 3005(a) and/or the assessment of 
civil penalties authorized by 39 U.S.C. 
3012. Where he concludes that a prima 
facie showing has not been made he 
shall dismiss the complaint. Where he 
concludes that a prima facie showing 
has been made, he shall issue a ten-
tative decision and orders which: set 
forth findings of fact and conclusions 
of law; direct Respondent to cease and 
desist from engaging in conduct war-
ranting the issuance of an order au-
thorized by 39 U.S.C. 3005(a); direct 
that postal money orders drawn to the 
order of Respondent not be paid for 45 
days from date of the tentative deci-
sion; direct that mail addressed to Re-
spondent be forwarded to designated fa-
cilities and detained for 45 days from 
the date of the tentative decision sub-
ject to survey by Respondent and re-
lease of mail unrelated to the matter 
complained of; tentatively assess such 
civil penalties as he considers appro-
priate under applicable law; and pro-
vide that unless Respondent presents, 
within 45 days of the date of the ten-
tative decision, good cause for dis-
missing the complaint, or modifying 
the tentative decision and orders, the 
tentative decision and orders shall be-
come final. The Judicial Officer may, 
upon a showing of good cause made 
within 45 days of the date of the ten-
tative decision, hold a hearing to deter-
mine whether the tentative decision 
and orders should be revoked, modified 
or allowed to become final. Should a 
hearing be granted, the Judicial Officer 
may modify the tentative decision and 
orders to extend the time during which 
the payment of postal money orders 
payable to Respondent is suspended 
and mail addressed to Respondent is 
detained. 

[44 FR 61959, Oct. 29, 1979, as amended at 48 
FR 55126, Dec. 9, 1983; 65 FR 32027, May 22, 
2000] 

§ 952.8 Service. 
(a) Where the Respondent’s mailing 

address is within the United States, 
the Recorder shall cause a notice of an-
swer and hearing and a copy of the 
complaint to be transmitted to the 
postmaster at any office of address of 
the Respondent or to the inspector in 
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charge of any division in which the Re-
spondent is doing business, which shall 
be delivered to the Respondent or his 
agent by said postmaster or a super-
visory employee of his post office or a 
postal inspector. A receipt acknowl-
edging delivery of the notice shall be 
secured from the Respondent or his 
agent and forwarded to the Recorder, 
U.S. Postal Service, 2101 Wilson Boule-
vard, Suite 600, Arlington, VA 22201– 
3078, to become a part of the official 
record. 

(b) If, after 5 days, the postmaster or 
his agent can find no person to accept 
service of the notice of answer and 
hearing and complaint pursuant to 
paragraph (a) of this section, the notice 
may be delivered in the usual manner 
as other mail addressed to the respond-
ent. A statement, showing the time 
and place of delivery, signed by the 
postal employee who delivered the no-
tice of answer and hearing and com-
plaint shall be forwarded to the Re-
corder and such statement shall con-
stitute evidence of service. 

(c) Where the only address against 
which Complainant seeks relief is out-
side the United States, a copy of the 
complaint, the tentative decision, and 
a copy of these rules of practice shall 
be sent by registered air mail, return 
receipt requested, by the Recorder to 
the address cited in the complaint. A 
written statement by the Recorder not-
ing the time and place of mailing shall 
be accepted as evidence of service in 
the event a signed return receipt is not 
returned to the Recorder. 

[36 FR 11563, June 16, 1971, as amended at 37 
FR 7321, Apr. 13, 1972; 44 FR 61959, Oct. 29, 
1979; 44 FR 65399, Nov. 13, 1979; 63 FR 66050, 
Dec. 1, 1998] 

§ 952.9 Filing documents for the 
record. 

(a) Each party shall file with the Re-
corder pleadings, motions, proposed or-
ders and other documents for the 
record. The Recorder shall cause copies 
to be delivered promptly to other par-
ties to the proceeding and to the pre-
siding officer. 

(b) The parties shall submit four cop-
ies of all documents unless otherwise 
ordered by the presiding officer. One 
copy shall be signed as the original. 

(c) Documents shall be dated and 
state the docket number and title of 
the proceeding. Any pleading or other 
document required by order of the pre-
siding officer to be filed by a specified 
date shall be delivered to the Recorder 
on or before such date. The date of fil-
ing shall be entered thereon by the Re-
corder. 

[36 FR 11563, June 16, 1971, as amended at 44 
FR 61960, Oct. 29, 1979] 

§ 952.10 Answer. 

(a) The answer shall contain a con-
cise statement admitting, denying, or 
explaining each of the allegations set 
forth in the complaint. 

(b) Any facts alleged in the com-
plaint which are not denied or are ex-
pressly admitted in the answer may be 
considered as proved, and no further 
evidence regarding these facts need be 
adduced at the hearing. 

(c) The answer shall be signed person-
ally by an individual respondent, or in 
the case of a partnership by one of the 
partners, or, in the case of a corpora-
tion or association, by an officer there-
of. 

(d) The answer shall set forth the Re-
spondent’s address and telephone num-
ber or the name, address and telephone 
number of its attorney. 

(e) The answer shall affirmatively 
state whether the respondent will ap-
pear in person or by counsel at the 
hearing. 

(f) If the respondent does not desire 
to appear at the hearing in person or 
by counsel he may request that the 
matter be submitted for determination 
pursuant to paragraph (b) of § 952.11. 

[36 FR 11563, June 16, 1971, as amended at 44 
FR 61960, Oct. 29, 1979] 

§ 952.11 Default. 

(a) If the Respondent fails to file an 
answer within the time specified in the 
notice of answer and hearing, he shall 
be deemed in default, and to have 
waived hearing and further procedural 
steps. The Judicial Officer shall there-
after issue orders and/or assess civil 
penalties without further notice to the 
Respondent. 

(b) If the Respondent files an answer 
but fails to appear at the hearing, the 
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Respondent may, unless timely indica-
tions to the contrary are received, be 
deemed to have abandoned the inten-
tion to present a defense to the charges 
of the complaint, and the Judicial Offi-
cer, without further notice to Respond-
ent, may issue the orders and/or assess 
civil penalties sought in the complaint. 

[48 FR 55126, Dec. 9, 1983, as amended at 65 
FR 32027, May 22, 2000] 

§ 952.12 Amendment of pleadings. 

(a) Amendments proposed prior to 
the hearing shall be filed with the Re-
corder. Amendments proposed there-
after shall be filed with the presiding 
officer. 

(b) By consent of the parties a plead-
ing may be amended at any time. Also, 
a party may move to amend a pleading 
at any time prior to the close of the 
hearing and, provided that the amend-
ment is reasonably within the scope of 
the proceeding initiated by the com-
plaint, the presiding officer shall make 
such ruling on the motion as he deems 
to be fair and equitable to the parties. 

(c) When issues not raised by the 
pleadings but reasonably within the 
scope of the proceedings initiated by 
the complaint are tried by express or 
implied consent of the parties, they 
shall be treated in all respects as if 
they had been raised in the pleadings. 
Such amendments as may be necessary 
to make the pleadings conform to the 
evidence and to raise such issues shall 
be allowed at any time upon the mo-
tion of any party. 

(d) If a party objects to the introduc-
tion of evidence at the hearing on the 
ground that it is not within the issues 
made by the pleadings, but fails to sat-
isfy the presiding officer that an 
amendment of the pleadings would 
prejudice him on the merits, the pre-
siding officer may allow the pleadings 
to be amended and may grant a con-
tinuance to enable the objecting party 
to rebut the evidence presented. 

(e) The presiding officer may, upon 
reasonable notice and upon such terms 
as are just, permit service of a supple-
mental pleading setting forth trans-
actions, occurrences, or events which 
have happened since the date of the 
pleading sought to be supplemented 

and which are relevant to any of the 
issues involved. 

[36 FR 11563, June 16, 1971, as amended at 44 
FR 61960, Oct. 29, 1979] 

§ 952.13 Continuances and extensions. 
Continuances and extensions will not 

be granted by the presiding officer ex-
cept for good cause shown. 

§ 952.14 Hearings. 
Hearings are held at 2101 Wilson Bou-

levard, Suite 600, Arlington, VA 22201– 
3078, or other locations designated by 
the presiding officer. 

[63 FR 66050, Dec. 1, 1998] 

§ 952.15 Change of place of hearings. 
Not later than the date fixed for the 

filing of the answer, a party may file a 
request that a hearing be held to re-
ceive evidence in his behalf at a place 
other than that designated for hearing 
in the notice. He shall support his re-
quest with a statement outlining: 

(a) The evidence to be offered in such 
place; 

(b) The names and addresses of the 
witnesses who will testify; 

(c) The reasons why such evidence 
cannot be produced at Arlington, VA. 
The presiding officer shall give consid-
eration to the convenience and neces-
sity of the parties and the relevancy of 
the evidence to be offered. 

[36 FR 11563, June 16, 1971, as amended at 63 
FR 66050, Dec. 1, 1998] 

§ 952.16 Appearances. 
(a) A respondent may appear and be 

heard in person or by attorney. 
(b) An attorney may practice before 

the Postal Service in accordance with 
applicable rules issued by the Judicial 
Officer. See part 951 of this chapter. 

(c) When a respondent is represented 
by an attorney, all pleadings and other 
papers subsequent to the complaint 
shall be mailed to the attorney. 

(d) A respondent must promptly file a 
notice of change of attorney. 

§ 952.17 Presiding officers. 
(a) The presiding officer at any hear-

ing shall be an Administrative Law 
Judge qualified in accordance with law 
or the Judicial Officer (39 U.S.C. 204). 
The Chief Administrative Law Judge 
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shall assign cases to Administrative 
Law Judges upon rotation so far as 
practicable. The Judicial Officer may, 
for good cause shown, preside at the re-
ception of evidence in proceedings 
where expedited hearings are requested 
by either party. 

(b) The presiding officer shall have 
authority to: 

(1) Administer oaths and affirma-
tions; 

(2) Examine witnesses; 
(3) Rule upon offers of proof, admissi-

bility of evidence and matters of proce-
dure; 

(4) Order any pleading amended upon 
motion of a party at any time prior to 
the close of the hearing; 

(5) Maintain discipline and decorum 
and exclude from the hearing any per-
son acting in an indecorous manner; 

(6) Require the filing of briefs or 
memoranda of law on any matter upon 
which he is required to rule; 

(7) Order prehearing conferences for 
the purpose of the settlement or sim-
plification of issues by the parties; 

(8) Order the proceeding reopened at 
any time prior to his decision for the 
receipt of additional evidence; 

(9) Render an initial decision, which 
becomes the final Agency decision un-
less a timely appeal is taken: The Judi-
cial Officer may issue a tentative or a 
final decision; 

(10) Rule upon applications and re-
quests filed under § 952.19 and § 952.21. 

[36 FR 11563, June 16, 1971, as amended at 38 
FR 17216, June 29, 1973; 38 FR 20263, July 30, 
1973; 44 FR 61960, Oct. 29, 1979; 65 FR 32027, 
May 22, 2000] 

§ 952.18 Evidence. 

(a) Except as otherwise provided in 
these rules, the Federal Rules of Evi-
dence shall govern. However, such rules 
may be relaxed to the extent that the 
presiding officer deems proper to in-
sure a fair hearing. The presiding offi-
cer shall exclude irrelevant, immate-
rial or repetitious evidence. 

(b) Testimony shall be under oath or 
affirmation and witnesses shall be sub-
ject to cross-examination. 

(c) Agreed statements of fact may be 
received in evidence. 

(d) Official notice or knowledge may 
be taken of the types of matters of 

which judicial notice or knowledge 
may be taken. 

(e) Authoritative writings of the 
medical or other sciences, may be ad-
mitted in evidence but only through 
the testimony of expert witnesses or by 
stipulation. 

(f) Lay testimonials will not be re-
ceived in evidence as proof of the effi-
cacy or quality of any product or thing 
sold through the mails. 

(g) The written statement of a com-
petent witness may be received in evi-
dence provided that such statement is 
relevant to the issues, that the witness 
shall testify under oath at the hearing 
that the statement is in all respects 
true, and, in the case of expert wit-
nesses, that the statement correctly 
states his opinion or knowledge con-
cerning the matters in question. 

(h) A party who objects to the admis-
sion of evidence shall make a brief 
statement of the grounds for the objec-
tion. Formal exceptions to the rulings 
of the presiding officer are unneces-
sary. 

[36 FR 11563, June 16, 1971, as amended at 44 
FR 61960, Oct. 29, 1979] 

§ 952.19 Subpoenas. 
(a) General. Upon written request of 

either party filed with the Recorder or 
on his own initiative, the presiding of-
ficer may issue a subpoena requiring: 

(1) Testimony at a deposition. The de-
posing of a witness in the city or coun-
ty where the witness resides or is em-
ployed or transacts business in person, 
or at another location convenient for 
the witness that is specifically deter-
mined by the presiding officer; 

(2) Testimony at a hearing. The attend-
ance of a witness for the purpose of 
taking testimony at a hearing; and 

(3) Production of records. In addition 
to paragraphs (a)(1) and (a)(2) of this 
section, the production by the witness 
at the deposition or hearing of records 
designated in the subpoena. 

(b) Voluntary cooperation. Each party 
is expected: 

(1) To cooperate and make available 
witnesses and evidence under its con-
trol as requested by the other party, 
without issuance of a subpoena, and 

(2) To secure voluntary production of 
desired third-party records whenever 
possible. 
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(c) Requests for subpoenas. (1) A re-
quest for a subpoena shall to the extent 
practical be filed: 

(i) At the same time a request for 
deposition is filed; or 

(ii) 15 days before a scheduled hearing 
where the attendance of a witness at a 
hearing is sought. 

(2) A request for a subpoena shall 
state the reasonable scope and general 
relevance to the case of the testimony 
and of any records sought. 

(3) The presiding officer, in his dis-
cretion, may honor requests for sub-
poenas not made within the time limi-
tations specified in this paragraph. 

(d) Requests to quash or modify. Upon 
written request by the person subpoe-
naed or by a party, made within 10 days 
after service but in any event not later 
than the time specified in the subpoena 
for compliance, the presiding officer 
may: 

(1) Quash or modify the subpoena if it 
is unreasonable and oppressive or for 
other good cause shown, or 

(2) require the person in whose behalf 
the subpoena was issued to advance the 
reasonable cost of producing subpoe-
naed records. Where circumstances re-
quire, the presiding officer may act 
upon such a request at any time after 
a copy has been served upon the oppos-
ing party. 

(e) Form; issuance. (1) Every subpoena 
shall state the title of the proceeding, 
shall cite 39 U.S.C. 3016(a)(2) as the au-
thority under which it is issued, and 
shall command each person to whom it 
is directed to attend and give testi-
mony, and if appropriate, to produce 
specified records at a time and place 
therein specified. In issuing a subpoena 
to a requesting party, the presiding of-
ficer shall sign the subpoena and may, 
in his discretion, enter the name of the 
witness and otherwise leave it blank. 
The party to whom the subpoena is 
issued shall complete the subpoena be-
fore service. 

(2) The party at whose instance a 
subpoena is issued shall be responsible 
for the payment of fees and mileage of 
the witness and of the officer who 
serves the subpoena. The failure to 
make payment of such charges on de-
mand may be deemed by the presiding 
officer as sufficient ground for striking 

the testimony of the witness and the 
evidence the witness has produced. 

(f) Service—(1) In general. The party 
requesting issuance of a subpoena shall 
arrange for service. 

(2) Service within the United States. A 
subpoena issued under this section may 
be served by a person designated under 
18 U.S.C. 3061 or by a United States 
marshal or deputy marshal, or by any 
other person who is not a party and not 
less than 18 years of age at any place 
within the territorial jurisdiction of 
any court of the United States. 

(3) Foreign Service. Any such subpoena 
may be served upon any person who is 
not to be found within the territorial 
jurisdiction of any court of the United 
States, in such manner as the Federal 
Rules of Civil Procedure prescribe for 
service in a foreign country. To the ex-
tent that the courts of the United 
States may assert jurisdiction over 
such person consistent with due proc-
ess, the United States District Court 
for the District of Columbia shall have 
the same jurisdiction to take any ac-
tion respecting compliance with this 
section by such person that such court 
would have if such person were person-
ally within the jurisdiction of such 
court. 

(4) Service on Business Persons. Service 
of any such subpoena may be made 
upon a partnership, corporation, asso-
ciation, or other legal entity by: 

(i) Delivering a duly executed copy 
thereof to any partner, executive offi-
cer, managing agent, or general agent 
thereof, or to any agent thereof au-
thorized by appointment or by law to 
receive service of process on behalf of 
such partnership, corporation, associa-
tion, or entity; 

(ii) Delivering a duly executed copy 
thereof to the principal office or place 
of business of the partnership, corpora-
tion, association, or entity; or 

(iii) Depositing such copy in the 
United States mails, by registered or 
certified mail, return receipt re-
quested, duly addressed to such part-
nership, corporation, association, or 
entity at its principal office or place of 
business. 

(5) Service on Natural Persons. Service 
of any subpoena may be made upon any 
natural person by: 

VerDate Aug<31>2005 15:28 Jul 29, 2008 Jkt 214141 PO 00000 Frm 00268 Fmt 8010 Sfmt 8010 Y:\SGML\214141.XXX 214141eb
en

th
al

l o
n 

P
R

O
D

P
C

60
 w

ith
 C

F
R



259 

United States Postal Service § 952.21 

(i) delivering a duly executed copy to 
the person to be served; or 

(ii) depositing such copy in the 
United States mails, by registered or 
certified mail, return receipt re-
quested, duly addressed to such person 
at his residence or principal office or 
place of business. 

(6) Verified Return. A verified return 
by the individual serving any such sub-
poena setting forth the manner of such 
service shall be proof of service. In the 
case of service by registered or cer-
tified mail, such return shall be accom-
panied by the return post office receipt 
of delivery of such subpoena. 

(g) Contumacy or refusal to obey a sub-
poena. In the case of contumacy or re-
fusal to obey a subpoena, the Judicial 
Officer may request the Attorney Gen-
eral to petition the district court for 
any district in which the person receiv-
ing the subpoena resides, is found, or 
conducts business (or in the case of a 
person outside the territorial jurisdic-
tion of any district court, the district 
court for the District of Columbia) to 
issue an appropriate order for the en-
forcement of such subpoena. Any fail-
ure to obey such order of the court 
may be punishable as contempt. 

[65 FR 32027, May 22, 2000] 

§ 952.20 Witness fees. 
The Postal Service does not pay fees 

and expenses for respondent’s witnesses 
or for depositions requested by re-
spondent. 

§ 952.21 Depositions, interrogatories, 
requests for admission of fact and 
production of documents. 

(a) Not later than 5 days after the fil-
ing of Respondent’s answer, any party 
may file application with the Recorder 
for the taking of testimony by deposi-
tion. In support of such application the 
applicant shall submit under oath or 
affirmation a statement setting out 
the reasons why such testimony should 
be taken by deposition, the time and 
the place, and the name and address of 
the witness whose deposition is desired, 
the subject matter of the testimony of 
each witness and its relevancy. 

(b) If the application is granted, the 
order for the taking of the deposition 
will specify the time and place thereof, 
the name of the witness, and require 

that the deposition be taken before a 
person authorized to administer oaths 
as required by paragraph (f) of this sec-
tion. 

(c) Each witness testifying upon dep-
osition shall be duly sworn, and the ad-
verse party shall have the right to 
cross-examine. The questions and an-
swers together with all objections, 
shall be reduced to writing and, unless 
waived by stipulation of the parties, 
shall be read to and subscribed by the 
witness in the presence of the deposi-
tion officer who shall certify it in the 
usual form. The deposition officer shall 
file the testimony taken by deposition 
as directed in the order. The deposition 
officer shall put the witness on oath. 
All objections made at the time of ex-
amination shall be noted by the deposi-
tion officer and the evidence objected 
to shall be taken subject to the objec-
tions. In lieu of participating in the 
oral examination, a party may trans-
mit written interrogatories to the offi-
cer, who shall propound them to the 
witness and record the answers ver-
batim. Objections to relevancy or ma-
teriality of testimony, or to errors and 
irregularities occurring at the oral ex-
amination in the manner of taking the 
deposition, in the form of the questions 
or answers, in the oath or affirmation, 
or in the conduct of the parties and er-
rors of any kind which might be obvi-
ated, cured or removed if promptly pre-
sented, are waived unless timely objec-
tion is made at the taking of the depo-
sition. 

(d) At the hearing any part or all of 
the deposition may be offered in evi-
dence by any party who was present or 
represented at the taking of the deposi-
tion or who had notice thereof. If the 
deposition is not offered and received 
in evidence, it shall not be considered 
as a part of the record in the pro-
ceeding. The admissibility of deposi-
tions or parts thereof shall be governed 
by the rules of evidence. 

(e) The party requesting the deposi-
tion shall pay all fees required to be 
paid to witnesses and the deposition of-
ficer, and shall provide an original and 
one copy of the deposition for the offi-
cial record, and shall serve one copy 
upon the opposing party. 

(f) Within the United States or with-
in a territory or insular possession, 
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subject to the dominion of the United 
States, depositions or interrogatories 
may be taken or certified before an of-
ficer authorized to administer oaths by 
the laws of the United States or of the 
place where the examination is held; 
within a foreign country, depositions 
or interrogatories may be taken or cer-
tified before a secretary of an embassy 
or legation, consul general, vice consul 
or consular agent of the United States, 
or any other person designated in the 
order for the taking of a deposition. 

(g) Depositions may also be taken 
and submitted on written interrog-
atories in substantially the same man-
ner as depositions taken by oral exam-
ination. When a deposition is taken 
upon written interrogatories and cross- 
interrogatories, none of the parties ex-
cept a witness who is a party shall be 
present or represented, and no person, 
other than the witness, a stenographic 
reporter, and the officer shall be 
present at the examination of the wit-
ness, which fact shall be certified by 
the officer, who shall propound the in-
terrogatories and cross-interrogatories 
to the witness in their order and reduce 
the testimony to writing in the wit-
ness’ own words. For good cause shown 
or by stipulation of the parties, written 
interrogatories and cross-interrog-
atories propounding questions of fact 
may be answered by the witness in 
writing, without the presence of an of-
ficer and without being recorded by a 
stenographic reporter, provided the an-
swers are sworn to by the witness be-
fore a person authorized to administer 
an oath prescribed by paragraph (f). 

(h) Not later than 5 days after the fil-
ing of Respondent’s answer, any party 
may serve on the other party a request 
for the admission of specified facts. In 
the event the party served refuses 
timely to respond to the request for ad-
missions, the presiding officer for good 
cause shown may require the party 
served to admit or deny each requested 
fact. The factual propositions set out 
in the request shall be deemed admit-
ted upon the failure of a party to re-
spond to the presiding officer’s order 
for admission or denial. 

(i) Not later than 5 days after the fil-
ing of Respondent’s answer, either 
party may file an application for the 
production of documents or objects. 

The application shall state the cause 
therefor and specifically identify the 
documents or objects and their rel-
evance and materiality to the cause or 
causes in issue. The presiding officer 
may order the other party to produce 
and permit the inspection and 
photographing of any designated docu-
ments or objects not privileged which 
are reasonably calculated to lead to 
the discovery of admissible evidence. If 
the parties cannot themselves agree 
thereon, the presiding officer shall 
specify such terms and conditions in 
making the inspection and taking the 
copies and photographs. 

(j) Failure of a party to comply with 
an order pursuant to this rule may re-
sult in the presiding officer’s ruling 
that the disobedient party may not 
support or oppose designated charges 
or defenses or may not introduce des-
ignated matters in evidence. The pre-
siding officer may also infer from the 
disobedient party’s failure to comply 
with the order that the facts to which 
the order related would, if produced or 
admitted, be adverse to such party’s in-
terests. The admissibility of matter ad-
duced by operation of § 952.21 shall be 
governed by § 952.18. 

[36 FR 11563, June 16, 1971, as amended at 44 
FR 61960, Oct. 29, 1979; 44 FR 65399, Nov. 13, 
1979] 

§ 952.22 Transcript. 

(a) Hearings shall be stenographi-
cally reported by a contract reporter of 
the Postal Service under the super-
vision of the assigned presiding officer. 
Argument upon any matter may be ex-
cluded from the transcript by order of 
the presiding officer. A copy of the 
transcript shall be a part of the record 
and the sole official transcript of the 
proceeding. Copies of the transcript 
shall be supplied to the parties to the 
proceeding by the reporter at rates not 
to exceed the maximum rates fixed by 
contract between the Postal Service 
and the reporter. Copies of parts of the 
official record including exhibits ad-
mitted into evidence, other than the 
transcript, may be obtained by the Re-
spondent from the Recorder upon the 
payment of reasonable copying 
charges. Items that cannot reasonably 
be photocopied may be photographed 
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and furnished in that form to Respond-
ent. 

(b) Changes in the official transcript 
may be made only when they involve 
errors affecting substance and then 
only in the manner herein provided. No 
physical changes shall be made in or 
upon the official transcript, or copies 
thereof, which have been filed with the 
record. Within 10 days after the receipt 
by any party of a copy of the official 
transcript, or any part thereof, he may 
file a motion requesting correction of 
the transcript. Opposing counsel shall, 
within such time as may be specified 
by the presiding officer, notify the pre-
siding officer in writing of his concur-
rence or disagreement with the re-
quested corrections. Failure to inter-
pose timely objection to a proposed 
correction shall be considered to be 
concurrence. Thereafter, the presiding 
officer shall by order specify the cor-
rections to be made in the transcript. 
The presiding officer on his own initia-
tive may order corrections to be made 
in the transcript with prompt notice to 
the parties of the proceeding. Any 
changes ordered by the presiding offi-
cer other than by agreement of the par-
ties shall be subject to objection and 
exception. 

[36 FR 11563, June 16, 1971, as amended at 44 
FR 61961, Oct. 29, 1979] 

§ 952.23 Proposed findings and conclu-
sions. 

(a) Each party to a proceeding, ex-
cept one who fails to answer the com-
plaint or, having answered, either fails 
to appear at the hearing or indicates in 
the answer that he does not desire to 
appear, may, unless at the discretion of 
the presiding officer such is not appro-
priate, submit proposed findings of 
fact, conclusions of law, orders and 
supporting reasons either in oral or 
written form in the discretion of the 
presiding officer. The presiding officer 
may also require parties to any pro-
ceeding to submit proposed findings of 
fact, conclusions of law, orders, and 
supporting reasons. Unless given oral-
ly, the date set for filing of proposed 
findings of fact, conclusions of law, or-
ders and supporting reasons shall be 
within 15 days after the delivery of the 
official transcript to the Recorder who 
shall notify both parties of the date of 

its receipt. The filing date for proposed 
findings of fact, conclusions of law, or-
ders and supporting reasons shall be 
the same for both parties. If not sub-
mitted by such date, or unless exten-
sion of time for the filing thereof is 
granted, they will not be included in 
the record or given consideration. 

(b) Except when presented orally be-
fore the close of the hearing, proposed 
findings of fact shall be set forth in se-
rially numbered paragraphs and shall 
state with particularity all evidentiary 
facts in the record with appropriate ci-
tations to the transcript or exhibits 
supporting the proposed findings. Each 
proposed conclusion shall be separately 
stated. 

(c) Except when presented orally be-
fore the close of the hearing, proposed 
orders shall state the statutory basis of 
the order and, with respect to orders 
proposed to be issued pursuant to 39 
U.S.C. 3005(a)(3), shall be set forth in 
serially numbered paragraphs stating 
with particularity the representations 
Respondent and its representatives 
shall cease and desist from using for 
the purpose of obtaining money or 
property through the mail. 

[48 FR 55126, Dec. 9, 1983] 

§ 952.24 Decisions. 

(a) Initial decision by Administrative 
Law Judge. A written initial decision 
shall be rendered by an Administrative 
Law Judge with all due speed. The ini-
tial decision shall include findings and 
conclusions with the reasons therefor 
upon all the material issues of fact or 
law presented on the record, and the 
appropriate orders or denial thereof. 
The initial decision shall become the 
final Agency decision unless an appeal 
is taken in accordance with § 952.25. 

(b) Tentative or final decision by the 
Judicial Officer. When the Judicial Offi-
cer presides at the hearing he shall 
issue a final or a tentative decision. 
Such decision shall include findings 
and conclusions with the reasons there-
for upon all the material issues of fact 
or law presented on the record, and the 
appropriate orders or denial thereof. 
The tentative decision shall become 
the final Agency decision unless excep-
tions are filed in accordance with 
§ 952.25. 
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(c) Oral decisions. The presiding Offi-
cer may render an oral decision (an ini-
tial decision by an Administrative Law 
Judge, or a tentative or final decision 
by the Judicial Officer) at the close of 
the hearing when the nature of the 
case and the public interest warrant. A 
party who desires an oral decision shall 
notify the presiding officer and the op-
posing party at least 5 days prior to the 
date set for the hearing. Either party 
may submit proposed findings, conclu-
sions, and proposed orders either orally 
or in writing at the conclusion of the 
hearing. 

[48 FR 55126, Dec. 9, 1983] 

§ 952.25 Exceptions to initial decision 
or tentative decision. 

(a) A party in a proceeding presided 
over by an Administrative Law Judge, 
except a party who failed to file an an-
swer, may appeal to the Judicial Offi-
cer by filing exceptions in a brief on 
appeal within 15 days from the receipt 
of the Administrative Law Judge’s ini-
tial decision. 

(b) A party in a proceeding presided 
over by the Judicial Officer, except one 
who has failed to file an answer, may 
file exceptions within 15 days from the 
receipt of the Judicial Officer’s ten-
tative decision. 

(c) If an initial or tentative decision 
is rendered orally by the presiding offi-
cer at the close of the hearing, he may 
then orally give notice to the parties 
participating in the hearing of the time 
limit within which an appeal must be 
filed. 

(d) The date for filing the reply to an 
appeal brief or to a brief in support of 
exceptions to a tentative decision by 
the Judicial Officer is 10 days after the 
receipt thereof. No additional briefs 
shall be received unless requested by 
the Judicial Officer. 

(e) Briefs upon appeal or in support of 
exceptions to a tentative decision by 
the Judicial Officer and replies thereto 
shall be filed in triplicate with the Re-
corder and contain the following mat-
ter in the order indicated: 

(1) A subject index of the matters 
presented, with page references; a table 
of cases alphabetically arranged; a list 
of statutes and texts cited with page 
references. 

(2) A concise abstract or statement of 
the case in briefs on appeal or in sup-
port of exceptions. 

(3) Numbered exceptions to specific 
findings and conclusions of fact, con-
clusions of law, or recommended orders 
of the presiding officer in briefs on ap-
peal or in support of exceptions. 

(4) A concise argument clearly set-
ting forth points of fact and of law re-
lied upon in support of or in opposition 
to each exception taken, together with 
specific references to the parts of the 
record and the legal or other authori-
ties relied upon. 

(f) Unless permission is granted by 
the Judicial Officer no brief shall ex-
ceed 50 printed or 100 typewritten pages 
double spaced. 

(g) The Judicial Officer will extend 
the time to file briefs only upon writ-
ten application for good cause shown. 
The Recorder shall promptly notify the 
applicant of the decision of the Judi-
cial Officer on the application. If the 
appeal brief or brief in support of ex-
ceptions is not filed within the time 
prescribed, the defaulting party will be 
deemed to have abandoned the appeal 
or waived the exceptions, and the ini-
tial or tentative decision shall become 
the final Agency decision. 

[36 FR 11563, June 16, 1971, as amended at 38 
FR 17216, June 29, 1973; 44 FR 61961, Oct. 29, 
1979; 48 FR 55127, Dec. 9, 1983] 

§ 952.26 Judicial Officer. 

The Judicial Officer is authorized: (a) 
To act as presiding officer at hearings, 
(b) to render tentative decisions, (c) to 
render final Agency decisions, (d) to 
issue Postal Service orders for the 
Postmaster General, (e) to refer the 
record in any proceeding to the Post-
master General or the Deputy Post-
master General for final Agency deci-
sion, (f) to remand a case to the pre-
siding officer for consideration, (g) to 
revise or amend these rules of practice. 
In determining appeals from initial de-
cisions or exceptions to tentative deci-
sions (see § 952.24 (a) and (b) supra), the 
entire official record will be considered 
before a final Agency decision is ren-
dered. Before rendering a final Agency 
decision, the Judicial Officer may 
order the hearing reopened for the 
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presentation of additional evidence by 
the parties. 

[44 FR 61961, Oct. 29, 1979] 

§ 952.27 Motion for reconsideration. 
A party may file a motion for recon-

sideration of a final agency decision 
within 10 days after receiving it or 
within such longer period as the Judi-
cial Officer may fix. Each motion for 
reconsideration shall be accompanied 
by a brief clearly setting forth the 
points of fact and of law relied upon in 
support of said motion. 

[36 FR 11563, June 16, 1971, as amended at 38 
FR 17216, June 29, 1973] 

§ 952.28 Orders. 
(a) If an order is issued which pro-

hibits delivery of mail to a respondent 
it shall be incorporated in the record of 
the proceeding. The Recorder shall 
cause notice of the order to be pub-
lished in the Postal Bulletin and cause 
the order to be transmitted to such 
postmasters and other officers and em-
ployees of the Postal Service as may be 
required to place the order into effect. 

(b) If an order is issued which re-
quires the Respondent to cease and de-
sist from using certain representations 
for the purpose of obtaining money or 
property through the mail, it shall be 
incorporated in the record of the pro-
ceeding and a copy thereof shall be 
served upon the Respondent or his 
agent by certified mail or by personal 
service, or if no person can be found to 
accept service, service shall be accom-
plished by ordinary mail to the last 
known address of Respondent or his 
agent. If service is not accomplished by 
certified mail, a statement, showing 
the time and place of delivery, signed 
by the postal employee who delivered 
the order, shall be forwarded to the Re-
corder. 

[36 FR 11563, June 16, 1971, as amended at 38 
FR 17216, June 29, 1973; 44 FR 61961, Oct. 29, 
1979; 48 FR 55127, Dec. 9, 1983] 

§ 952.29 Modification or revocation of 
orders. 

A party against whom an order or or-
ders have been issued may file an appli-
cation for modification or revocation 
thereof. The Recorder shall transmit a 
copy of the application to the Chief 

Postal Inspector or his or her designee, 
who shall file a written reply within 10 
days after filing or such other period as 
the Judicial Officer may fix. A copy of 
the reply shall be sent to the applicant 
by the Recorder. Thereafter an order 
granting or denying such application 
will be issued by the Judicial Officer. 

[48 FR 55127, Dec. 9, 1983, as amended at 71 
FR 53972, Sept. 13, 2006] 

§ 952.30 Supplemental orders. 
When the Chief Postal Inspector or 

his or her designee or his designated 
representative shall have reason to be-
lieve that a person is evading or at-
tempting to evade the provisions of 
any such orders by conducting the 
same or a similar enterprise under a 
different name or at a different address 
he may file a petition with accom-
panying evidence setting forth the al-
leged evasion or attempted evasion and 
requesting the issuance of a supple-
mental order or orders against the 
name or names allegedly used. Notice 
shall then be given by the Recorder to 
the person that the order has been re-
quested and that an answer may be 
filed within 10 days of the notice. The 
Judicial Officer, for good cause shown, 
may hold a hearing to consider the 
issues in controversy, and shall, in any 
event, render a final decision granting 
or denying the supplemental order or 
orders. 

[48 FR 55127, Dec. 9, 1983, as amended at 71 
FR 53972, Sept. 13, 2006] 

§ 952.31 Computation of time. 
A designated period of time under 

these rules excludes the day the period 
begins, and includes the last day of the 
period unless the last day is a Satur-
day, Sunday, or legal holiday, in which 
event the period runs until the close of 
business on the next business day. 

§ 952.32 Official record. 
The transcript of testimony together 

with all pleadings, orders, exhibits, 
briefs and other documents filed in the 
proceeding shall constitute the official 
record of the proceeding. 

§ 952.33 Public Information. 
The Librarian of the Postal Service 

maintains for public inspection in the 
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Library copies of all initial, tentative 
and final Agency decisions and orders. 
The Recorder maintains the complete 
official record of every proceeding. 

[48 FR 55127, Dec. 9, 1983, as amended at 67 
FR 62179, Oct. 4, 2002] 

§ 952.34 Ex parte communications. 

The provisions of 5 U.S.C. 551(14), 
556(d) and 557(d) prohibiting ex parte 
communications are made applicable 
to proceedings under these rules of 
practice. 

[42 FR 5357, Jan. 28, 1977] 

PART 953—RULES OF PRACTICE IN 
PROCEEDINGS RELATIVE TO 
MAILABILITY 

Sec. 
953.1 Authority for rules. 
953.2 Initiation. 
953.3 Appeal. 
953.4 Service of notice; Reply; Motion for 

summary judgment. 
953.5 Hearings. 
953.6 Compromise and informal dispositions. 
953.7 Default; Appearances. 
953.8 Location of hearing. 
953.9 Change of place of hearing. 
953.10 Presiding officers. 
953.11 Proposed findings of fact and conclu-

sions of law. 
953.12 Initial decision. 
953.13 Appeal from initial decision. 
953.14 Final Agency decision. 
953.15 Expedition. 
953.16 Disposition. 
953.17 Ex parte communications. 

AUTHORITY: 39 U.S.C. 204, 401. 

SOURCE: 59 FR 31538, June 20, 1994, unless 
otherwise noted. 

§ 953.1 Authority for rules. 

These rules of practice are issued by 
the Judicial Officer of the U.S. Postal 
Service pursuant to authority dele-
gated by the Postmaster General. 

§ 953.2 Initiation. 

Mailability proceedings are initiated 
upon the filing of a written appeal with 
the Recorder, Judicial Officer Depart-
ment, U.S. Postal Service, 2101 Wilson 
Boulevard, Suite 600, Arlington, VA 
22201–3078. 

[63 FR 66050, Dec. 1, 1998] 

§ 953.3 Appeal. 
The appeal shall: 
(a) Identify the appellant; 
(b) Describe or be accompanied by a 

copy of the determination or ruling 
being appealed; 

(c) Describe the character or content 
of the matter the appellant wishes to 
have carried and delivered by the U.S. 
Postal Service; 

(d) Request review of the determina-
tion or ruling, specifying each and 
every reason why the appellant be-
lieves the determination or ruling 
should be reversed; 

(e) Indicate whether the appellant de-
sires to have an oral hearing or, in-
stead, to have the case decided solely 
on the basis of the written record (i.e., 
the appeal, the General Counsel’s or 
Chief Postal Inspector’s or his or her 
designee’s reply reply, and any docu-
ments submitted by the parties pursu-
ant to an order of the presiding offi-
cer); and 

(f) Bear the signature, typed or print-
ed name, title, business address, and 
telephone number of any attorney at 
law representing the appellant in 
bringing the appeal, and of each indi-
vidual appellant or, if the appellant is 
a partnership, corporation, limited li-
ability company, or unincorporated as-
sociation, of the managing partner, 
chief executive officer, chief operating 
officer, or other officer authorized to 
bind the organization. 

[59 FR 31538, June 20, 1994, as amended at 71 
FR 53972, Sept. 13, 2006] 

§ 953.4 Service of notice; Reply; Motion 
for summary judgment. 

(a) Service of notice. (1) Upon receiving 
the appeal, the Recorder shall issue a 
notice specifying that the Postal Serv-
ice General Counsel’s or Chief Postal 
Inspector’s or his or her designee’s 
reply shall be filed within 15 days of re-
ceipt of the notice; and the time and 
place of the hearing (if one was re-
quested). 

(2) The Recorder shall promptly serve 
this notice on the parties as follows: 

(i) The notice, with a copy of the ap-
peal, shall be sent to the General Coun-
sel or the Chief Postal Inspector or his 
or her designee at Postal Service head-
quarters. 
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(ii) When the appellant’s address is 
within the United States, the notice, 
with a copy of the appeal, shall be sent 
to the postmaster at the office that de-
livers mail to the appellant’s address. 
The postmaster shall be instructed 
that, acting personally or through a 
supervisory employee or a postal in-
spector, he or she is to serve these doc-
uments on the appellant. If the appel-
lant cannot be found within 3 days, the 
postmaster shall send these documents 
to the appellant by ordinary mail and 
forward a statement to the Recorder 
that is signed by the delivering em-
ployee and that specifies the time and 
place of delivery. 

(iii) When the appellant’s address is 
outside the United States, the notice, 
with a copy of the appeal, shall be sent 
to the appellant by registered airmail, 
return receipt requested. A written 
statement by the Recorder, noting the 
time and place of mailing, shall be ac-
cepted as proof of service in the event 
a signed and dated return receipt is not 
received. 

(b) Reply. The General Counsel or the 
Chief Postal Inspector or his or her 
designee shall file a written reply, in 
triplicate, with the Recorder, within 
the aforementioned 15-day period or 
any extension granted by the presiding 
officer for good cause shown. If the 
General Counsel’s or the Chief Postal 
Inspector’s or his or her designee’s 
reply fails to address any allegation in 
the appeal, that allegation shall be 
deemed admitted. 

(c) Motion for summary judgment. 
Upon motion of either the General 
Counsel, the Chief Postal Inspector, or 
his or her designee, or the appellant, or 
on the presiding officer’s own initia-
tive, the presiding officer may find 
that the appeal and answer present no 
genuine and material issues of fact re-
quiring an evidentiary hearing, and 
thereupon may render an initial deci-
sion upholding or reversing the deter-
mination or ruling. The initial decision 
shall become the final Agency decision 
if a timely appeal is not taken. 

[59 FR 31538, June 20, 1994, as amended at 71 
FR 53972, Sept. 13, 2006] 

§ 953.5 Hearings. 
(a) In general, admissibility of evi-

dence at hearings conducted under this 

part hinges on relevancy and materi-
ality. However, relevant evidence may 
be excluded if its probative value is 
substantially outweighed by the danger 
of unfair prejudice, or by consider-
ations of undue delay, or by needless 
presentation of cumulative evidence. 
Testimony shall be given under oath or 
affirmation, and witnesses are subject 
to cross-examination. Stipulations of 
fact are encouraged and may be re-
ceived in evidence. 

(b) Objections to the admission or ex-
clusion of evidence shall be in short 
form, stating the grounds of objections 
relied upon. The transcript shall not 
include argument or debate thereon ex-
cept as ordered by the presiding officer. 
Rulings on such objections shall be a 
part of the transcript. 

(c) Formal exceptions to the rulings 
of the presiding officer made during 
the course of the hearing are unneces-
sary. For all purposes for which an ex-
ception otherwise would be taken, it is 
sufficient that a party, when the ruling 
of the presiding officer is made or 
sought, makes known the action he de-
sires the presiding officer to take or his 
objection to an action taken, and his 
grounds therefor. 

§ 953.6 Compromise and informal dis-
positions. 

Either party may request the other 
to consider informal disposition of any 
question of mailability, and the sched-
uled hearing date may be postponed by 
the presiding officer for such period of 
time as may be necessary to accommo-
date settlement discussions between 
the parties. 

§ 953.7 Default; Appearances. 
If a timely reply to the appeal is not 

filed, the presiding officer shall refer 
the appeal to the Judicial Officer, who 
may find that the General Counsel or 
the Chief Postal Inspector or his or her 
designee is in default. Whenever the 
General Counsel or the Chief Postal In-
spector or his or her designee has been 
deemed to be in default, the Judicial 
Officer shall take whatever action on 
the appeal he deems appropriate. If an 
oral evidentiary hearing is to be held, 
the appellant may appear at the hear-
ing in person or by counsel. If either 
party fails to appear at the hearing, 

VerDate Aug<31>2005 15:28 Jul 29, 2008 Jkt 214141 PO 00000 Frm 00275 Fmt 8010 Sfmt 8010 Y:\SGML\214141.XXX 214141eb
en

th
al

l o
n 

P
R

O
D

P
C

60
 w

ith
 C

F
R



266 

39 CFR Ch. I (7–1–08 Edition) § 953.8 

the presiding officer shall receive the 
evidence of the party appearing and 
render a decision. 

[59 FR 31538, June 20, 1994, as amended at 71 
FR 53972, Sept. 13, 2006] 

§ 953.8 Location of hearing. 

Unless otherwise ordered by the pre-
siding officer, the hearing shall be held 
at 2101 Wilson Boulevard, Suite 600, Ar-
lington, VA 22201–3078, on the date set 
in the notice. 

[63 FR 66050, Dec. 1, 1998] 

§ 953.9 Change of place of hearing. 

(a) Not later than the date fixed for 
the filing of the reply, a party may file 
a motion that the scheduled hearing be 
held at a place other than that des-
ignated in the notice. The motion shall 
include a supporting statement out-
lining: 

(1) The evidence to be offered in such 
place; 

(2) The names and addresses of the 
witnesses who will testify; and 

(3) The reasons why such evidence 
cannot be presented in Arlington, VA. 

(b) In ruling on the motion, the pre-
siding officer shall consider the con-
venience and necessity of the parties 
and the relevancy of the evidence to be 
offered. 

[59 FR 31538, June 20, 1994, as amended at 63 
FR 66050, Dec. 1, 1998] 

§ 953.10 Presiding officers. 

The presiding officer at any hearing 
shall be an Administrative Law Judge 
qualified in accordance with law (5 
U.S.C. 3105) and assigned by the Judi-
cial Officer (39 U.S.C. 204), or the Judi-
cial Officer, may at his discretion, 
elect to preside at the reception of evi-
dence. The Judicial Officer shall assign 
cases to Administrative Law Judges 
upon rotation if practicable. 

§ 953.11 Proposed findings of fact and 
conclusions of law. 

Proposed findings of fact and conclu-
sions of law shall be submitted orally 
or in writing at the conclusion of the 
hearing, or otherwise, as ordered by 
the presiding officer. 

§ 953.12 Initial decision. 
Unless given orally at the conclusion 

of the hearing, the Administrative Law 
Judge shall render an initial decision 
as expeditiously as practicable after 
the conclusion of the hearing and the 
receipt of the proposed findings and 
conclusions, if any. The initial decision 
shall become the decision of the Postal 
Service if an appeal is not perfected. 
When the Judicial Officer presides at 
the hearing, his powers shall include 
those of an Administrative Law Judge, 
but the Judicial Officer may render ei-
ther an initial or final decision. Excep-
tions may be filed to an initial decision 
rendered by the Judicial Officer in ac-
cordance with § 953.13. 

§ 953.13 Appeal from initial decision. 
Either party may file exceptions in a 

brief on appeal to the Judicial Officer 
within 5 days after receipt of the ini-
tial decision unless additional time is 
granted. A reply brief may be filed 
within 5 days after the receipt of the 
appeal brief by the opposing party. 

§ 953.14 Final Agency decision. 
The Judicial Officer shall render a 

final Agency decision. The decision 
shall be served upon the parties and 
the postal official having custody of 
any mail detained pursuant to the de-
termination or ruling. 

§ 953.15 Expedition. 
For the purpose of further expedi-

tion, either party may move to have 
the hearing held at an earlier date than 
that specified in the notice. Either 
party may also move to have the ini-
tial decision (if an Administrative Law 
Judge or the Judicial Officer is pre-
siding) or the final Agency decision (if 
the Judicial Officer is presiding) ren-
dered orally at the conclusion of the 
hearing. The presiding officer may 
grant or deny any such motion. The 
parties may, with the concurrence of 
the Judicial Officer, agree to waive any 
of the procedures established in these 
rules. 

§ 953.16 Disposition. 
Mail matter found to be nonmailable 

shall be held at the post office where 
detained for a period of 15 days from 
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the date of the Postal Service decision, 
unless that period is extended by the 
Judicial Officer. During this holding 
period, the appellant may apply for the 
withdrawal of the matter. If any such 
application is made, the General Coun-
sel or Chief Postal Inspector or his or 
her designee shall be given notice and 
the opportunity to oppose the applica-
tion. Upon the expiration of the hold-
ing period with no application having 
been made, the Judicial Officer shall 
order that the matter be disposed of in 
accordance with 39 U.S.C. 3001(b). If a 
timely application is made, the Judi-
cial Officer shall consider the applica-
tion and any reasons advanced by the 
General Counsel or Chief Postal Inspec-
tor or his or her designee for denying 
the application. The Judicial Officer 
shall thereafter order either that the 
matter be returned to the applicant or 
that it be disposed of in accordance 
with 39 U.S.C. 3001(b). 

[59 FR 31538, June 20, 1994, as amended at 71 
FR 53972, Sept. 13, 2006] 

§ 953.17 Ex parte communications. 
The provisions of 5 U.S.C. 551(14), 

556(d), and 557(d) prohibiting ex parte 
communications are made applicable 
to proceedings under these rules of 
practice. 

PART 954—RULES OF PRACTICE IN 
PROCEEDINGS RELATIVE TO THE 
DENIAL, SUSPENSION, OR REV-
OCATION OF PERIODICALS MAIL 
PRIVILEGES 

Sec. 
954.1 Authority for rules. 
954.2 Scope of rules. 
954.3 Informal dispositions. 
954.4 Office business hours. 
954.5 Application. 
954.6 Revocation or suspension. 
954.7 Failure to appeal proposed action. 
954.8 Pleading. 
954.9 Default. 
954.10 Intervention or other participation. 
954.11 Hearings. 
954.12 Change of place of hearing. 
954.13 Appearances. 
954.14 Presiding officers. 
954.15 Judicial Officer. 
954.16 Procedure. 
954.17 Transcript. 
954.18 Proposed findings and conclusions. 
954.19 Initial decision. 

954.20 Appeals. 
954.21 Motion for reconsideration. 
954.22 Continuances. 
954.23 Computation of time. 
954.24 Official record. 
954.25 Public information. 
954.26 Ex parte communications. 

AUTHORITY: 39 U.S.C. 204, 401. 

SOURCE: 36 FR 11567, June 16, 1971, unless 
otherwise noted. 

§ 954.1 Authority for rules. 
These rules of practice are issued by 

the Judicial Officer of the U.S. Postal 
Service pursuant to authority dele-
gated by the Postmaster General. 

§ 954.2 Scope of rules. 
The rules of practice shall apply to 

all Postal Service proceedings con-
cerning applications, denials, suspen-
sions and revocations of Periodicals 
mailing privileges arising under former 
title 39 U.S.C. 4351, 4352, 4353, 4354, 4355, 
4356, and 4369 as continued by sec. 3 of 
the Postal Reorganization Act (Pub. L. 
91–375). 

[36 FR 11567, June 16, 1971, as amended at 62 
FR 66998, Dec. 23, 1997] 

§ 954.3 Informal dispositions. 
These rules do not preclude the infor-

mal dispositions of Periodicals mailing 
privilege matters before or after insti-
tution of proceedings. 

[36 FR 11567, June 16, 1971, as amended at 62 
FR 66998, Dec. 23, 1997] 

§ 954.4 Office business hours. 
The offices of the officials mentioned 

in these rules are located at 2101 Wil-
son Boulevard, Suite 600, Arlington, VA 
22201–3078 and are open Monday 
through Friday from 8:15 a.m. to 4:45 
p.m. 

[63 FR 66050, Dec. 1, 1998] 

§ 954.5 Application. 
A publisher may file an application 

for Periodicals mailing privileges. (See 
§E213 of the Domestic Mail Manual.) 
An authorized administrative official 
of the Postal Service (hereinafter 
called ‘‘the authorized official’’) rules 
upon all applications. If he or she de-
nies the application he or she shall no-
tify the publisher specifying the rea-
sons for his or her denial and attaching 
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a copy of these rules. Before taking ac-
tion on an application, the authorized 
official may call upon the publisher for 
additional information or evidence to 
support or clarify the application. Fail-
ure of the publisher to furnish such in-
formation or evidence may be cause for 
the authorized official to deny the ap-
plication as incomplete or, on its face, 
not fulfilling the requirements for 
entry. 

[36 FR 11567, June 16, 1971, as amended at 38 
FR 17217, June 29, 1973; 42 FR 30504, June 15, 
1977; 62 FR 66998, Dec. 23, 1997] 

§ 954.6 Revocation or suspension. 
When the authorized official deter-

mines that a publication is no longer 
entitled to Periodicals mailing privi-
leges, he or she shall issue a ruling of 
suspension or revocation to the pub-
lisher at the last known address of the 
office of publication stating the rea-
sons and attaching a copy of these 
rules. 

[36 FR 11567, June 16, 1971, as amended at 38 
FR 17217, June 29, 1973; 62 FR 66998, Dec. 23, 
1997] 

§ 954.7 Failure to appeal proposed ac-
tion. 

A ruling of the authorized official 
shall become final upon failure of the 
publisher to file a petition in accord-
ance with the requirements of § 954.8(b). 

[36 FR 11567, June 16, 1971, as amended at 38 
FR 17217, June 29, 1973] 

§ 954.8 Pleading. 
(a) Place of filing. Parties shall file an 

original and three copies of all docu-
ments of record, unless otherwise or-
dered by the presiding officer with the 
Recorder of the Postal Service, who 
shall cause copies to be delivered to 
the other parties and to the presiding 
officer. Service is ordinarily made on 
the private parties by certified mail 
and delivery is deemed complete when 
a document or notice of its arrival is 
left at the designated address. The Re-
corder shall maintain a docket and the 
files in all proceedings. 

(b) Petition. A publisher may appeal 
from a ruling of the authorized official 
by filing a petition within 15 days of 
the receipt of the ruling unless the 
time is extended by the authorized offi-

cial. The petition shall state the rea-
sons why the publisher (designated 
‘‘Petitioner’’ in the proceeding) be-
lieves the ruling of the authorized offi-
cial is erroneous and shall provide the 
address at which documents may be 
served on the Petitioner. The petition 
shall also allege facts showing compli-
ance with each provision of law or reg-
ulation on which the publisher’s claim 
to Periodicals mail privileges is based. 
The publisher shall attach to his or her 
petition a copy of the letter of the au-
thorized official denying, suspending or 
revoking Periodicals mail privileges. 

(c) Notice of hearing. Upon receipt of 
the petition the Recorder shall set a 
date for the hearing and issue a notice 
of hearing to the parties stating the 
time and place of the hearing, the date 
for filing an answer, and the name of 
the presiding officer. 

(d) Answer. The authorized official 
(designated the ‘‘Respondent’’ in the 
proceeding) shall answer the petition 
within 15 days after filing and admit or 
deny each allegation of the petition. 

(e) Amendment. An amendment of a 
pleading may be offered by any party 
at any time prior to the close of the 
hearing. If the presiding officer deems 
it appropriate to permit the amend-
ment of a pleading, he or she may im-
pose such conditions, by way of con-
tinuance of the hearing date or other-
wise, as he or she considers necessary 
to assure a fair hearing. 

[36 FR 11567, June 16, 1971, as amended at 38 
FR 17217, June 29, 1973; 62 FR 66998, Dec. 23, 
1997] 

§ 954.9 Default. 

If a publisher fails to appear at the 
hearing, the presiding officer may: (a) 
Dismiss the petition; (b) order the peti-
tioner to show cause within 30 days 
from the date of the order why an order 
of dismissal should not be entered, and 
thereafter enter such order as the pre-
siding officer deems to be appropriate. 
If the petition is dismissed by order of 
an Administrative Law Judge, the dis-
missal may be appealed to the Judicial 
Officer within 15 days from the date of 
the order. 
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§ 954.10 Intervention or other partici-
pation. 

To intervene or otherwise participate 
in a proceeding, any person may file a 
timely application in accordance with 
§ 954.8(a). A timely application is one 
which will not unduly delay the pro-
ceeding. The application shall state 
whom the potential intervenor rep-
resents, his or her interest, the extent 
to which he or she desires to partici-
pate, and the evidence he or she seeks 
to introduce. The presiding officer 
shall fix the time within which the par-
ties shall answer the application. The 
presiding officer shall grant or deny 
the application on such terms and con-
ditions as he or she deems appropriate. 
In so doing the presiding officer will 
consider, among other things, whether 
intervention or other participation is 
consistent with the timely and proper 
adjudication of the rights of the origi-
nal parties. 

[31 FR 5198, Mar. 31, 1966. Redesignated at 31 
FR 16270, Dec. 20, 1966; 62 FR 66998, Dec. 23, 
1997] 

§ 954.11 Hearings. 

Hearings are held at 2101 Wilson Bou-
levard, Suite 600, Arlington, VA 22201– 
3078, or other locations designated by 
the presiding officer. 

[63 FR 66050, Dec. 1, 1998] 

§ 954.12 Change of place of hearing. 
Not later than the date fixed for the 

filing of the answer, a party may file a 
request that a hearing be held to re-
ceive evidence in his or her behalf at a 
place other than that designated for 
hearing in the notice. He or she shall 
support his request with a statement 
setting forth: 

(a) The evidence to be offered in such 
place; 

(b) The names and addresses of the 
witnesses who will testify; 

(c) The reasons why such evidence 
cannot be produced at Arlington, VA. 
The presiding officer shall give consid-
eration to the convenience and neces-
sity of the parties and the relevancy of 
the evidence to be offered. 

[36 FR 11567, June 16, 1971, as amended at 62 
FR 66998, Dec. 23, 1997; 63 FR 66050, Dec. 1, 
1998] 

§ 954.13 Appearances. 
(a) The General Counsel of the Postal 

Service or a member of his or her staff 
designated by him or her shall rep-
resent the authorized official. 

(b) A publisher or intervenor may ap-
pear and be heard in person or by at-
torney. Attorneys may practice before 
the Postal Service in accordance with 
applicable rules issued by the Judicial 
Officer. See part 951 of this chapter. 

(c) An attorney representing a pub-
lisher or intervenor shall file a written 
authorization from the publisher or in-
tervenor before he or she may partici-
pate in the proceeding. The publisher 
or intervenor must promptly file a no-
tice of change of attorneys. 

(d) When a publisher or intervenor is 
represented by an authorized attorney 
all subsequent pleadings shall be served 
upon the attorney. 

[36 FR 11567, June 16, 1971, as amended at 62 
FR 66998, Dec. 23, 1997] 

§ 954.14 Presiding officers. 
(a) The Chief Administrative Law 

Judge shall assign each case to an Ad-
ministrative Law Judge qualified in ac-
cordance with law to preside over the 
hearing. Such assignments shall be 
made, so far as practical, in rotation. 

(b) The presiding officer shall have 
authority to: 

(1) Administer oaths and affirma-
tions; 

(2) Examine witnesses; 
(3) Rule upon matters of evidence and 

procedure; 
(4) Order any pleading amended upon 

motion of a party at any time prior to 
the close of the hearing; 

(5) Maintain discipline and decorum 
and exclude from the hearing any per-
son acting in an indecorous manner; 

(6) Require the filing of briefs on any 
matter upon which he or she is re-
quired to rule; 

(7) Order prehearing conferences for 
the settlement or simplification of 
issues by consent of the parties; 

(8) Order the proceeding reopened at 
any time prior to his or her decision 
for the receipt of additional evidence; 

(9) Render an initial decision. 

[36 FR 11567, June 16, 1971, as amended at 38 
FR 17217, June 29, 1973; 38 FR 20263, July 30, 
1973; 62 FR 66998, Dec. 23, 1997] 
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§ 954.15 Judicial Officer. 
The Judicial Officer is authorized (a) 

to act as presiding officer at hearings 
and (b) to render a final Postal Service 
Decision for the Postmaster General. 
On appeal from an Initial Decision of 
an Administrative Law Judge, the Ju-
dicial Officer will consider the entire 
record including the initial decision 
and the exceptions to that decision. Be-
fore any final agency decision has been 
rendered, the Judicial Officer may 
order the hearing reopened for the pre-
siding officer to take additional evi-
dence. 

§ 954.16 Procedure. 
(a) Evidence. The general rules of evi-

dence governing civil proceedings in 
matters not involving trial by jury in 
the courts of the United States apply. 
The rules may be relaxed to the extent 
that the presiding officer may deem 
proper to insure an adequate and fair 
hearing. The presiding officer may ex-
clude irrelevant or repetitious evi-
dence. 

(b) Subpoenas. The Postal Service is 
not authorized to issue subpoenas. 

(c) Fees. The Postal Service does not 
pay fees and expenses for witnesses of, 
or depositions requested by, the pub-
lisher or intervenor. 

(d) Depositions. Depositions may be 
taken as follows: 

(1) Not later than 5 days after the fil-
ing of the authorized officials’s answer, 
any party may file application with the 
presiding officer for the taking of testi-
mony by deposition. In support of such 
application the applicant shall submit 
under oath or affirmation a statement 
setting out the reasons why such testi-
mony should be taken by deposition, 
the time and the place, and the name 
and address of the witness whose depo-
sition is desired, the subject matter of 
the testimony of each witness, its rel-
evancy, and the name and address of 
the person before whom the deposition 
is to be taken. 

(2) If the application is granted, the 
order for the taking of the deposition 
will specify the time and place thereof, 
the name of the witness, the person be-
fore whom the deposition is to be taken 
and any other necessary information. 

(3) Each witness testifying upon dep-
osition shall be duly sworn by the dep-

osition officer and the adverse party 
shall have the right to cross-examine. 
The questions and answers together 
with all objections, shall be reduced to 
writing and, unless waived by stipula-
tion of the parties, shall be read to and 
subscribed by the witness in the pres-
ence of the deposition officer who shall 
certify it in the usual form. The deposi-
tion officer shall file the testimony 
taken by deposition as directed in the 
order. All objections made at the time 
of examination shall be noted by the 
deposition officer and the evidence ob-
jected to shall be taken subject to the 
objections. In lieu of participating in 
the oral examination, a party may 
transmit written interrogatories to the 
deposition officer, who shall propound 
them to the witness and record the an-
swers verbatim. Objections to rel-
evancy or materiality of testimony, or 
to errors and irregularities occurring 
at the oral examination in the manner 
of taking the deposition, in the form of 
the questions or answers, in the oath or 
affirmation, or in the conduct of the 
parties and errors of any kind which 
might be obviated, cured or removed if 
promptly presented, are waived unless 
timely objection is made at the taking 
of the deposition. 

(4) At the hearing any part or all of 
the deposition may be offered in evi-
dence by any party who was present or 
represented at the taking of the deposi-
tion or who had notice thereof. If the 
deposition is not offered and received 
in evidence, it shall not be considered 
as a part of the record in the pro-
ceeding. The admissibility of deposi-
tions or parts thereof shall be governed 
by the rules of evidence. 

(5) The party requesting the deposi-
tion shall pay all fees required to be 
paid to witnesses and the deposition of-
ficer, and shall provide an original and 
one copy of the deposition for the offi-
cial record, and shall serve one copy 
upon the opposing party. 

(6) Within the United States or with-
in a territory or insular possession sub-
ject to the dominion of the United 
States, depositions may be taken be-
fore an officer authorized to administer 
oaths by the laws of the United States 
or of the place where the examination 
is held; within a foreign country, depo-
sitions may be taken before a secretary 
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of an embassy or legation, consul gen-
eral, vice consul or consular agent of 
the United States, or any other person 
designated in the order for the taking 
of a deposition. 

(7) Depositions may also be taken 
and submitted on written interrog-
atories in substantially the same man-
ner as depositions taken by oral exam-
ination. When a deposition is taken 
upon written interrogatories and cross- 
interrogatories, none of the parties 
shall be present or represented, and no 
person, other than the witness, a steno-
graphic reporter, and the deposition of-
ficer shall be present at the examina-
tion of the witness, which fact shall be 
certified by the officer, who shall pro-
pound the interrogatories and cross-in-
terrogatories to the witness in their 
order and reduce the testimony to 
writing in the witness’ own words. 

[36 FR 11567, June 16, 1971, as amended at 62 
FR 66998, Dec. 23, 1997] 

§ 954.17 Transcript. 

(a) A contract reporter of the Postal 
Service under the supervision of the 
presiding officer shall report hearings. 
The reporter shall supply the parties 
with copies of the transcript at rates 
not to exceed those fixed by contract 
between the Postal Service and the re-
porter. 

(b) Changes in the official transcript 
may be made only when they involve 
substantial errors. A party may file a 
motion for correction of the official 
transcript within 10 days after his or 
her receipt of the transcript or any 
part thereof. Other parties shall, with-
in such time as may be specified by the 
presiding officer, notify the presiding 
officer in writing if they object to the 
requested corrections. Failure of a 
party to interpose timely objection to 
a proposed correction may be consid-
ered by the presiding officer to be con-
currence. The presiding officer shall 
then specify the corrections to be made 
in the transcript. He or she may on his 
or her own initiative order corrections 
in the transcript after notice to the 
parties subject to their objection. 

[36 FR 11567, June 16, 1971, as amended at 62 
FR 66998, Dec. 23, 1997] 

§ 954.18 Proposed findings and conclu-
sions. 

(a) A party to a proceeding may sub-
mit proposed findings of fact and con-
clusions of law to the presiding officer. 
The presiding officer shall determine 
whether they shall be oral or written. 
The presiding officer may require par-
ties to a proceeding to submit proposed 
findings of fact and conclusions of law 
with supporting reasons. When the pro-
posed findings and conclusions are not 
submitted orally they shall be filed 
within 15 days after delivery of the offi-
cial transcript to the Recorder. The 
Recorder shall notify the parties of the 
filing date which shall be the same for 
both parties. If not submitted by that 
date, the findings and conclusions will 
not be considered or included in the 
record. 

(b) Except when presented orally, 
proposed findings of fact and conclu-
sions of law shall be set forth in num-
bered paragraphs and shall state with 
particularity all evidentiary facts in 
the record with appropriate citations 
to the transcript or exhibits relied 
upon to support the conclusions pro-
posed. Each proposed conclusion shall 
be separately stated. 

[36 FR 11567, June 16, 1971, as amended at 62 
FR 66998, Dec. 23, 1997] 

§ 954.19 Initial decision. 

(a) Upon request of either party the 
presiding officer may render an oral 
initial decision at the close of the hear-
ing when the nature of the case and the 
public interest warrant. If a party de-
sires an oral initial decision he or she 
shall notify the presiding officer and 
the opposing party at least 5 days prior 
to the date set for hearing. Parties 
may then submit proposed findings and 
conclusions orally or in writing at the 
conclusion of the hearing. 

(b) If an oral initial decision is not 
rendered, the presiding officer shall 
render a written initial decision with 
all due speed after the parties have 
submitted all posthearing material. 
The initial decision shall become the 
final agency decision unless it is ap-
pealed. 

(c) The initial decision shall include 
findings upon all material issues of fact 
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and law presented on the record and 
the reasons for those findings. 

[36 FR 11567, June 16, 1971, as amended at 62 
FR 66998, Dec. 23, 1997] 

§ 954.20 Appeals. 
(a) A party may appeal to the Judi-

cial Officer from an initial decision by 
filing exceptions in a brief on appeal 
within 15 days from the receipt of a 
written or oral initial decision. 

(b) The time for the filing of the 
reply brief is 10 days after receipt of 
the appeal brief. No additional briefs 
shall be received unless requested by 
the Judicial Officer. 

(c) Appeal briefs shall contain the 
following matter in the order indi-
cated: 

(1) A subject index of the matters 
presented with page references; 

(2) A table of cases alphabetically ar-
ranged; 

(3) A list of statutes and texts cited 
with page references; 

(4) A concise abstract or statement of 
the case; 

(5) Numbered exceptions to the find-
ings and conclusions of the presiding 
officer and the reasons for the excep-
tions. 

(d) Reply briefs shall contain para-
graphs (c) (1), (2), and (3) of this section 
and the reasons for opposing the excep-
tions. 

[36 FR 11567, June 16, 1971, as amended at 38 
FR 17217, June 29, 1973] 

§ 954.21 Motion for reconsideration. 
Within 10 days from the date thereof, 

or such longer period as may be fixed 
by the Judicial Officer, either party 
may file a motion for reconsideration 
of a final Agency decision. 

§ 954.22 Continuances. 
For good cause shown, continuances 

or extensions may be granted by the 
presiding officer. Similar action may 
be taken by the Judicial Officer when 
the proceeding is on appeal. 

§ 954.23 Computation of time. 
A designated period of time under 

these rules excludes the day the period 
begins, and includes the last day of the 
period unless the last day is a Satur-
day, Sunday, or holiday, in which 

event the period runs until the close of 
business on the next working day. 

§ 954.24 Official record. 
The pleadings, orders, exhibits, tran-

script of testimony, briefs, decisions 
and other documents filed in the pro-
ceeding constitute the official record of 
the proceeding. 

§ 954.25 Public information. 
The Librarian of the Postal Service 

maintains for public inspection in the 
Library copies of all initial and final 
Agency decisions. The Recorder of the 
Postal Service maintains a complete 
official record of every proceeding. A 
person may examine a record upon au-
thorization by the Judicial Officer. 

[36 FR 11567, June 16, 1971, as amended at 62 
FR 66998, Dec. 23, 1997] 

§ 954.26 Ex parte communications. 
The provisions of 5 U.S.C. 551(14), 

556(d) and 557(d) prohibiting ex parte 
communications are made applicable 
to proceedings under these rules of 
practice. 

[42 FR 5358, Jan. 28, 1977] 

PART 955—RULES OF PRACTICE BE-
FORE THE BOARD OF CONTRACT 
APPEALS 

Sec. 
955.1 Jurisdiction, procedure, representa-

tion of parties. 

PRELIMINARY PROCEDURES 

955.2 Appeals, how taken. 
955.3 Notice of appeal, contents of. 
955.4 Forwarding of appeals. 
955.5 Preparation, contents, organization, 

forwarding, and status of appeal file. 
955.6 Dismissal for lack of jurisdiction. 
955.7 Pleadings. 
955.8 Amendments of pleadings or record. 
955.9 Hearing election. 
955.10 Prehearing briefs. 
955.11 Prehearing or presubmission con-

ference. 
955.12 Submission without a hearing. 
955.13 Optional small claims (expedited) and 

accelerated procedures. 
955.14 Settling the record. 
955.15 Discovery—depositions. 
955.16 Interrogatories to parties, admission 

of facts, and production and inspection of 
documents. 

955.17 Service of papers. 
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Hearings 

955.18 Where and when held. 
955.19 Notice of hearings. 
955.20 Unexcused absence of a party. 
955.21 Nature of hearings. 
955.22 Examination of witnesses. 
955.23 Copies of papers. 
955.24 Posthearing briefs. 
955.25 Transcript of proceedings. 
955.26 Withdrawal of exhibits. 

Representation 

955.27 The appellant. 
955.28 The respondent. 

Decisions 

955.29 Decisions. 

Motion for Reconsideration 

955.30 Motion for reconsideration. 

Dismissals 

955.31 Dismissal without prejudice. 
955.32 Dismissal for failure to prosecute. 

Ex Parte Communications 

955.33 Ex parte communications. 

Sanctions 

955.34 Sanctions. 

Effective Date and Applicability 

955.35 Subpoenas. 
955.36 Effective dates and applicability. 

AUTHORITY: 39 U.S.C. 204, 401; 41 U.S.C. 607, 
608. 

SOURCE: 41 FR 7408, Feb. 18, 1976, unless 
otherwise noted. 

§ 955.1 Jurisdiction, procedure, rep-
resentation of parties. 

(a) Jurisdiction for considering appeals. 
The U.S. Postal Service Board of Con-
tract Appeals (Board) shall consider 
and determine appeals from decisions 
of contracting officers arising under 
contracts which contain provisions re-
quiring the determination of appeals 
by the Postmaster General or his duly 
authorized representative or board. In 
addition the Board shall have jurisdic-
tion over other matters assigned to it 
by the Postmaster General. The Board 
has authority to determine appeals 
falling within the scope of its jurisdic-
tion as fully and finally as might the 
Postmaster General himself. 

(b) Organization and location of the 
Board. (1) The Board is located in Ar-
lington, VA and its mailing address is 

2101 Wilson Boulevard, Suite 600, Ar-
lington, VA 22201–3078. 

(2) The Board consists of the Judicial 
Officer as Chairman, the Associate Ju-
dicial Officer as Vice Chairman, and 
the Administrative Judges of the Post-
al Service. All members of the Board 
shall be attorneys at law duly licensed 
by any state, commonwealth, terri-
tory, or the District of Columbia. In 
general, the appeals are assigned to a 
panel of at least three members of the 
Board. The decision of a majority of 
the panel constitutes the decision of 
the Board. 

(c) Decisions on questions of law. When 
an appeal is taken pursuant to a Dis-
putes Clause in a contract which limits 
appeals to disputes concerning ques-
tions of fact, the Board may, in its dis-
cretion, hear, consider, and decide all 
questions of law necessary for the com-
plete adjudication of the issue. In the 
consideration of an appeal, should it 
appear that a claim is involved which 
is not cognizable under the terms of 
the contract, the Board may make 
findings of fact with respect to such a 
claim without expressing an opinion on 
the question of liability. 

(d) Board of contract appeals proce-
dure—(1) Rules. Appeals referred to the 
Board are handled in accordance with 
the rules of the Board. 

(2) Administration and interpretation of 
rules. Emphasis is placed upon the 
sound administration of these rules in 
specific cases, because it is impracti-
cable to articulate a rule to fit every 
possible circumstance which may be 
encountered. These rules will be inter-
preted so as to secure a just and inex-
pensive determination of appeals with-
out unnecessary delay. 

(3) Preliminary procedures. Prelimi-
nary procedures are available to en-
courage full disclosure of relevant and 
material facts, and to discourage un-
warranted surprise. 

(4) Time, computation, and extensions. 
(i) All time limitations specified for 
various procedural actions are com-
puted as maximums, and are not to be 
fully exhausted if the action described 
can be accomplished in a lesser period. 
These time limitations are similarly 
eligible for extension in appropriate 
circumstances, on good cause shown. 
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(ii) Except as otherwise provided by 
law, in computing any period of time 
prescribed by these rules or by any 
order of the Board, the day of the event 
from which the designated period of 
time begins to run shall not be in-
cluded, but the last day of the period 
shall be included unless it is a Satur-
day, Sunday, or a legal holiday in 
which event the period shall run to the 
end of the next business day. 

(iii) Requests for extensions of time 
from either party shall be made in 
writing stating good cause therefor. 

(5) Place of filings. Unless the Board 
otherwise directs, all notices of appeal, 
pleadings and other communications 
shall be filed with the Recorder of the 
Board at its office at 2101 Wilson Boule-
vard, Suite 600, Arlington, VA 22201– 
3078. 

(e) Representation of parties. Whenever 
reference is made to contractor, appel-
lant, contracting officer, respondent 
and parties, this shall include respec-
tive counsel for the parties, as soon as 
appropriate notices of appearance have 
been filed with the Board. 

[41 FR 7408, Feb. 18, 1976, as amended at 43 
FR 60275, Dec. 27, 1978; 60 FR 57938, Nov. 24, 
1995; 63 FR 66050, Dec. 1, 1998] 

PRELIMINARY PROCEDURES 

§ 955.2 Appeals, how taken. 
Notice of an appeal must be in writ-

ing, and the original, together with 
two copies, may be filed with the con-
tracting officer from whose decision 
the appeal is taken. The notice of ap-
peal must be mailed or otherwise filed 
within the time specified therefor in 
the contract or allowed by applicable 
provision of directive or law. 

§ 955.3 Notice of appeal, contents of. 
A notice of appeal should indicate 

that an appeal is thereby intended, and 
should identify the contract (by num-
ber), the department and agency or bu-
reau cognizant of the dispute, and the 
decision from which the appeal is 
taken. The notice of appeal should be 
signed personally by the appellant (the 
contractor making the appeal), or by 
an officer of the appellant corporation 
or member of the appellant firm, or by 
the contractor’s duly authorized rep-
resentative or attorney. The complaint 

referred to in § 955.7 may be filed with 
the notice of appeal, or the appellant 
may designate the notice of appeal as a 
complaint, if it otherwise fulfills the 
requirements of a complaint. 

§ 955.4 Forwarding of appeals. 

When a notice of appeal in any form 
has been received by the contracting 
officer, he shall endorse thereon the 
date of mailing (or date of receipt, if 
otherwise conveyed) and within 10 days 
shall forward said notice of appeal to 
the Board. Following receipt by the 
Board of the original notice of an ap-
peal (whether through the contracting 
officer or otherwise), the contractor 
and contracting officer will be prompt-
ly advised of its receipt and the con-
tractor will be furnished a copy of 
these rules. 

§ 955.5 Preparation, contents, organi-
zation, forwarding, and status of 
appeal file. 

(a) Duties of contracting officer. Within 
30 days of receipt of an appeal, or ad-
vice that an appeal has been filed, the 
contracting officer shall assemble and 
transmit to the Board through Postal 
Service counsel an appeal file con-
sisting of all documents pertinent to 
the appeal, including: 

(1) The decision and findings of fact 
from which appeal is taken; 

(2) The contract including specifica-
tions and pertinent amendments, plans 
and drawings; 

(3) All correspondence between the 
parties pertinent to the appeal, includ-
ing the letter or letters of claim in re-
sponse to which decision was issued; 

(4) Transcripts of any testimony 
taken during the course of proceedings, 
and affidavits or statements of any 
witnesses on the matter in dispute 
made prior to the filing of the notice of 
appeal with the Board; and 

(5) Any additional information con-
sidered pertinent. 

Within the same time above specified 
Postal Service counsel shall furnish 
the appellant a copy of each document 
he transmits to the Board, except those 
stated in paragraph (a)(2) of this sec-
tion, as to which a list furnished appel-
lant indicating specific contractual 
documents transmitted will suffice, 
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and those stated in paragraph (d) of 
this section. 

(b) Duties of the appellant. Within 30 
days after receipt of a copy of the ap-
peal file assembled by the contracting 
officer, the appellant shall supplement 
the same by transmitting to the Board 
any documents not contained therein 
which he considers pertinent to the ap-
peal, furnishing two copies of such doc-
uments to the Government trial attor-
ney. 

(c) Organization of appeal file. Docu-
ments in the appeal file may be origi-
nals or legible facsimile or authenti-
cated copies thereof, and shall be ar-
ranged in chronological order where 
practicable, numbered sequentially, 
tabbed, and indexed to identify the 
contents of the file. 

(d) Lengthy documents. The Board 
may waive the requirement of fur-
nishing to the other party copies of 
bulky, lengthy, or out-of-size docu-
ments in the appeal file when a party 
has shown that doing so would impose 
an undue burden. At the time a party 
files with the Board a document as to 
which such a waiver has been granted, 
he shall notify the other party that the 
same or a copy is available for inspec-
tion at the offices of the Board or of 
the party filing same. 

(e) Status of documents in appeal file. 
Documents contained in the appeal file 
are considered, without further action 
by the parties, as part of the record 
upon which the Board will render its 
decision, unless a party objects to the 
consideration of a particular document 
in advance of hearing or of settling the 
record in the event there is no hearing 
on the appeal. If objection to a docu-
ment is made, the Board will rule upon 
its admissibility into the record as evi-
dence in accordance with §§ 955.14 and 
955.21. 

§ 955.6 Dismissal for lack of jurisdic-
tion. 

Any motion addressed to the jurisdic-
tion of the Board shall be promptly 
filed. Hearing on the motion shall be 
afforded on application of either party, 
unless the Board determines that its 
decision on the motion will be deferred 
pending hearing on both the merits and 
the motion. The Board shall have the 
right at any time and on its own mo-

tion to raise the issue of its jurisdic-
tion to proceed with a particular case, 
and shall do so by an appropriate order, 
affording the parties an opportunity to 
be heard thereon. 

§ 955.7 Pleadings. 
(a) Appellant. Within 30 days after re-

ceipt of notice of docketing of the ap-
peal, the appellant shall file with the 
Board an original and one copy of a 
complaint setting forth simple, concise 
and direct statements of each of his 
claims, alleging the basis, with appro-
priate reference to contract provisions, 
for each claim, and the dollar amount 
claimed. This pleading shall fulfill the 
generally recognized requirements of a 
complaint although no particular form 
or formality is required. Upon receipt 
thereof, the Board shall serve a copy 
upon the respondent. Should the com-
plaint not be received within 30 days, 
appellant’s claim and appeal may, if in 
the opinion of the Board the issues be-
fore the Board are sufficiently defined, 
be deemed to set forth his complaint 
and the respondent shall be so notified. 

(b) Respondent. Within 30 days from 
receipt of said complaint, or the afore-
said notice from the Board, respondent 
shall prepare and file with the Board 
an original and one copy of an answer 
thereto, setting forth simple, concise, 
and direct statements of respondent’s 
defenses to each claim asserted by ap-
pellant. This pleading shall fulfill the 
generally recognized requirements of 
an answer, and shall set forth any af-
firmative defenses or counter-claims as 
appropriate. Upon receipt thereof, the 
Board shall serve a copy upon appel-
lant. Should the answer not be received 
within 30 days, the Board may, in its 
discretion, enter a general denial on 
behalf of the Government, and the ap-
pellant shall be so notified. 

§ 955.8 Amendments of pleadings or 
record. 

(a) The Board upon its own initiative 
or upon application by a party may, in 
its discretion, order a party to make a 
more definite statement of the com-
plaint or answer, or to reply to an an-
swer. 

(b) The Board may, in its discretion, 
and within the proper scope of the ap-
peal, permit either party to amend his 
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pleading upon conditions just to both 
parties. When issues within the proper 
scope of the appeal, but not raised by 
the pleadings or the documentation de-
scribed in § 955.5, are tried by express or 
implied consent of the parties, or by 
permission of the Board, they shall be 
treated in all respects as if they had 
been raised therein. In such instances, 
motions to amend the pleadings to con-
form to the proof may be entered, but 
are not required. If evidence is objected 
to at a hearing on the ground that it is 
not within the issues raised by the 
pleadings or the documentation re-
quired pursuant to § 955.5 (which shall 
be deemed part of the pleadings for this 
purpose), it may be admitted within 
the proper scope of the appeal, pro-
vided, however, that the objecting 
party may be granted a continuance if 
necessary to enable him to meet such 
evidence. 

§ 955.9 Hearing election. 
Upon receipt of respondent’s answer 

or the notice referred to in the last 
sentence of § 955.7(b), appellant shall 
advise whether he desires a hearing as 
prescribed in §§ 955.18 through 955.26, or 
whether, in the alternative, he elects 
to submit his case on the record with-
out a hearing, as prescribed in § 955.12. 
In appropriate cases, the appellant 
shall also elect whether he desires the 
optional small claims (expedited) pro-
cedure or accelerated procedure pre-
scribed in § 955.13. 

[41 FR 7408, Feb. 18, 1976, as amended at 60 
FR 57938, Nov. 24, 1995] 

§ 955.10 Prehearing briefs. 
Based on an examination of the docu-

mentation described in § 955.5, the 
pleadings, and a determination of 
whether the arguments and authorities 
addressed to the issues are adequately 
set forth therein, the Board may, in its 
discretion, require the parties to sub-
mit prehearing briefs in any case in 
which a hearing has been elected pur-
suant to § 955.9. In the absence of a 
Board requirement therefor, either 
party may, in its discretion and upon 
appropriate and sufficient notice to the 
other party, furnish a prehearing brief 
to the Board. In any case where a pre-
hearing brief is submitted, it shall be 
furnished so as to be received by the 

Board at least 15 days prior to the date 
set for hearing, and a copy shall simul-
taneously be furnished to the other 
party as previously arranged. 

§ 955.11 Prehearing or presubmission 
conference. 

Whether the case is to be submitted 
pursuant to § 955.12, or heard pursuant 
to §§ 955.18 through 955.26, the Board 
may upon its own initiative or upon 
the application of either party, call 
upon the parties to appear before a 
Board Member for a conference to con-
sider: 

(a) The simplification or clarification 
of the issues; 

(b) The possibility of obtaining stipu-
lations, admissions, agreements on 
documents, understandings on matters 
already of record, or similar agree-
ments which will avoid unnecessary 
proof; 

(c) The limitation of the number of 
expert witnesses, or avoidance of simi-
lar cumulative evidence, if the case is 
to be heard; 

(d) The possibility of agreement dis-
posing of all or any of the issues in dis-
pute; and 

(e) Such other matters as may aid in 
the disposition of the appeal. 
The results of the conference shall be 
reduced to writing by the Board Mem-
ber and this writing shall thereafter 
constitute part of the record. 

§ 955.12 Submission without a hearing. 
Either party may elect to waive a 

hearing and to submit his case upon 
the record before the Board, as settled 
pursuant to § 955.14. Submission of the 
case without hearing does not relieve 
the parties from the necessity of prov-
ing the facts supporting their allega-
tions or defenses. Affidavits, deposi-
tions, admissions, answers to interrog-
atories, and stipulations may be em-
ployed to supplement other documen-
tary evidence in the Board record. The 
Board may permit such submission to 
be supplemented by oral argument 
(transcribed if requested), and by briefs 
arranged in accordance with § 955.24. 

§ 955.13 Optional small claims (expe-
dited) and accelerated procedures. 

(a) The SMALL CLAIMS (EXPE-
DITED) Procedure. (1) The SMALL 
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CLAIMS (EXPEDITED) procedure is 
available solely at the election of the 
appellant. Such election requires deci-
sion of the appeal, whenever possible, 
within 120 days after the Board re-
ceives written notice of the appellant’s 
election to utilize this procedure. 

(2) The appellant may elect this pro-
cedure when 

(i) There is a monetary amount in 
dispute and that amount is $50,000 or 
less, or 

(ii) There is a monetary amount in 
dispute and that amount is $150,000 or 
less and the appellant is a small busi-
ness concern (as that term is defined in 
the Small Business Act and regulations 
promulgated under the Act). 

(3) In cases proceeding under the 
SMALL CLAIMS (EXPEDITED) proce-
dure, the respondent shall send the 
Board a copy of the contract, the con-
tracting officer’s final decision, and 
the appellant’s claim letter or letters, 
if any, within ten days from the re-
spondent’s first receipt from either the 
appellant or the Board of a copy of the 
appellant’s notice of election of the 
SMALL CLAIMS (EXPEDITED) proce-
dure. If either party requests an oral 
hearing in accordance with § 955.9, the 
Board shall promptly schedule such a 
hearing for a mutually convenient time 
consistent with administrative due 
process and the 120-day limit for a deci-
sion, at a place determined under 
§ 955.18. If a hearing is not requested by 
either party, the appeal shall be 
deemed to have been submitted under 
§ 955.12 without a hearing. 

(4) Promptly after receipt of the ap-
pellant’s election of the SMALL 
CLAIMS (EXPEDITED) procedure, the 
Board shall establish a schedule of pro-
ceedings that will allow for the timely 
resolution of the appeal. Pleadings, dis-
covery, and other prehearing activities 
may be restricted or eliminated at the 
Board’s discretion as necessary to en-
able the Board to decide the appeal 
within 120 days after the Board has re-
ceived the appellant’s notice of elec-
tion of the SMALL CLAIMS (EXPE-
DITED) procedure. In so doing, the 
Board may reserve whatever time up to 
30 days it considers necessary for prep-
aration of the decision. 

(5) Written decision by the Board in 
cases processed under the SMALL 

CLAIMS (EXPEDITED) procedure will 
be short and contain only summary 
findings of fact and conclusions. Deci-
sions will be rendered for the Board by 
a single Administrative Judge. If there 
has been a hearing, the Administrative 
Judge presiding at the hearing may, in 
his or her discretion, at the conclusion 
of the hearing and after entertaining 
such oral arguments as he or she deems 
appropriate, render on the record oral 
summary findings of fact, conclusions 
of law, and a decision of the appeal. 
Whenever such an oral decision is ren-
dered, the Board will subsequently fur-
nish the parties a printed copy of such 
oral decision for the record and pay-
ment purposes and for the establish-
ment of the commencement date of the 
period for filing a motion for reconsid-
eration under § 955.30. 

(6) Decisions of the Board under the 
SMALL CLAIMS (EXPEDITED) proce-
dure will not be published, will have no 
value as precedents, and in the absence 
of fraud, cannot be appealed. 

(b) The ACCELERATED Procedure. (1) 
This procedure is available solely at 
the election of the appellant and shall 
apply only to appeals where there is a 
monetary amount in dispute and the 
amount in dispute is $100,000 or less. 
Such election requires decision of the 
appeal, whenever possible, within 180 
days after the Board receives written 
notice of the appellant’s election to 
utilize this procedure. 

(2) Promptly after receipt of the ap-
pellant’s election of the ACCELER-
ATED procedure, the Board shall es-
tablish a schedule of proceedings that 
will allow for the timely resolution of 
the appeal. The Board, in its discre-
tion, may shorten time periods pre-
scribed elsewhere in these Rules as nec-
essary to enable the Board to decide 
the appeal within 180 days after the 
Board has received the appellant’s no-
tice of election of the ACCELERATED 
procedure. 

(3) Written decisions by the Board in 
cases processed under the ACCELER-
ATED procedure will normally be short 
and contain only summary findings of 
fact and conclusions. Decisions will be 

VerDate Aug<31>2005 15:28 Jul 29, 2008 Jkt 214141 PO 00000 Frm 00287 Fmt 8010 Sfmt 8010 Y:\SGML\214141.XXX 214141eb
en

th
al

l o
n 

P
R

O
D

P
C

60
 w

ith
 C

F
R



278 

39 CFR Ch. I (7–1–08 Edition) § 955.14 

rendered for the Board by a single Ad-
ministrative Judge with the concur-
rence of the Chairman or Vice Chair-
man or other designated Administra-
tive Judge, or by a majority among 
these two and an additional designated 
member in case of disagreement. In 
cases where the amount in dispute is 
$50,000 or less and in which there has 
been a hearing, the single Administra-
tive Judge presiding at the hearing 
may, with the concurrence of both par-
ties, convert the appeal to a SMALL 
CLAIMS (EXPEDITED) proceeding and 
at the conclusion of the hearing, after 
entertaining such oral arguments as he 
or she deems appropriate, render on the 
record oral summary findings of fact, 
conclusions of law, and a decision of 
the appeal. Whenever such an oral deci-
sion is rendered, the Board will subse-
quently furnish the parties a printed 
copy of such oral decision for record 
and payment purposes and to establish 
the date of commencement of the pe-
riod for filing a motion for reconsider-
ation under § 955.30. 

(c) At the request of Respondent, or 
on its own initiative, the Board may 
determine whether the amount in dis-
pute and/or the appellant’s status 
make the election of the SMALL 
CLAIMS (EXPEDITED) procedure or 
the ACCELERATED procedure inap-
propriate. 

(d) Motions for Reconsideration in 
Cases Arising Under § 955.13. Motions for 
reconsideration of cases decided under 
either the SMALL CLAIMS (EXPE-
DITED) procedure or the ACCELER-
ATED procedure need not be decided 
within the time periods prescribed by 
this § 955.13 for the initial decision of 
the appeal, but all such motions shall 
be processed and decided rapidly so as 
to fulfill the intent of this section. 

(e) Except as herein modified, the 
rules of this part 955 otherwise apply in 
all aspects. 

[72 FR 35622, June 29, 2007] 

§ 955.14 Settling the record. 
(a) The record upon which the 

Board’s decision will be rendered con-
sists of the appeal file described in 
§ 955.5, and to the extent the following 
items have been filed, pleadings, pre-
hearing conference memoranda or or-
ders, prehearing briefs, depositions or 

interrogatories received in evidence, 
admissions, stipulations, transcripts of 
conferences and hearings, hearing ex-
hibits, posthearing briefs, and docu-
ments which the Board has specifically 
designated be made a part of the 
record. The record will at all reason-
able times be available for inspection 
by the parties at the office of the 
Board. 

(b) Except as the Board may other-
wise order in its discretion, no proof 
shall be received in evidence after com-
pletion of an oral hearing or, in cases 
submitted on the record, after notifica-
tion by the Board that the case is 
ready for decision. 

(c) The weight to be attached to any 
evidence of record will rest within the 
sound discretion of the Board. The 
Board may in any case require either 
party, with appropriate notice to the 
other party, to submit additional evi-
dence on any matter relevant to the 
appeal. 

§ 955.15 Discovery—depositions. 
(a) General policy and protective orders. 

The parties are encouraged to engage 
in voluntary discovery procedures. In 
connection with any deposition or 
other discovery procedure, the Board 
may make any order which justice re-
quires to protect a party or person 
from annoyance, embarrassment, op-
pression, or undue burden or expense, 
and those orders may include limita-
tions on the scope, method, time and 
place for discovery, and provisions for 
protecting the secrecy of confidential 
information or documents. 

(b) When depositions permitted. After 
an appeal has been docketed and com-
plaint filed, the parties may mutually 
agree to, or the Board may, upon appli-
cation of either party and for good 
cause shown, order the taking of testi-
mony of any person by deposition upon 
oral examination or written interrog-
atories before any officer authorized to 
administer oaths at the place of exam-
ination, for use as evidence or for pur-
pose of discovery. The application for 
order shall specify whether the purpose 
of the deposition is discovery or for use 
as evidence. 

(c) Orders on depositions. The time, 
place, and manner of taking deposi-
tions shall be as mutually agreed by 
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the parties, or failing such agreement, 
governed by order of the Board. 

(d) Use as evidence. No testimony 
taken by depositions shall be consid-
ered as part of the evidence in the 
hearing of an appeal unless and until 
such testimony is offered and received 
in evidence at such hearing. It will not 
ordinarily be received in evidence if 
the deponent is present and can testify 
personally at the hearing. In such in-
stances, however, the deposition may 
be used to contradict or impeach the 
testimony of the witness given at the 
hearing. In cases submitted on the 
record, the Board may, in its discre-
tion, receive depositions as evidence in 
supplementation of that record. 

(e) Expenses. Each party shall bear its 
own expenses associated with the tak-
ing of any deposition. 

§ 955.16 Interrogatories to parties, ad-
mission of facts, and production 
and inspection of documents. 

(a) Interrogatories to parties. After an 
appeal has been filed with the Board, a 
party may serve on the other party 
written interrogatories to be answered 
separately in writing, signed under 
oath and returned within 30 days. Upon 
timely objection by the party, the 
Board will determine the extent to 
which the interrogatories will be per-
mitted. The scope and use of interrog-
atories will be controlled by § 955.15. 

(b) Admission of facts. After an appeal 
has been filed with the Board, a party 
may serve upon the other party a re-
quest for the admission of specified 
facts. Within 30 days after service, the 
party served shall answer each re-
quested fact or file objections thereto. 
The factual propositions set out in the 
request shall be deemed admitted upon 
the failure of a party to respond to the 
request for admission. 

(c) Production and inspection of docu-
ments. Upon motion of any party show-
ing good cause therefor, and upon no-
tice, the Board may order the other 
party to produce and permit the in-
spection and copying or photographing 
of any designated documents or ob-
jects, not privileged, specifically iden-
tified, and their relevance and materi-
ality to the cause or causes in issue ex-
plained, which are reasonably cal-
culated to lead to the discovery of ad-

missible evidence. If the parties cannot 
themselves agree thereon, the Board 
shall specify just terms and conditions 
in making the inspection and taking 
the copies and photographs. 

§ 955.17 Service of papers. 
Papers shall be served personally or 

by mailing the same, addressed to the 
party upon whom service is to be made. 
Copies of complaints, answers and si-
multaneous briefs shall be filed di-
rectly with the Board. The party filing 
any other paper with the Board shall 
send a copy thereof to the opposing 
party, noting on the paper filed with 
the Board, or on the letter transmit-
ting the same, that a copy has been so 
furnished. 

HEARINGS 

§ 955.18 Where and when held. 
Hearings will ordinarily be held in 

the Arlington, VA, area, except that 
upon request seasonably made and 
upon good cause shown, the Board may 
set the hearing at another location. 
Hearings will be scheduled at the dis-
cretion of the Board with due consider-
ation to the regular order of appeals 
and other pertinent factors. On request 
or motion by either party and upon 
good cause shown, the Board may, in 
its discretion, advance a hearing. 

[41 FR 7408, Feb. 18, 1976, as amended at 60 
FR 57938, Nov. 24, 1995; 63 FR 66050, Dec. 1, 
1998] 

§ 955.19 Notice of hearings. 
The parties shall be given at least 15 

days notice of the time and place set 
for hearings. In scheduling hearings, 
the Board will give due regard to the 
desires of the parties and to the re-
quirement for just and inexpensive de-
termination of appeals without unnec-
essary delay. Notices of hearing shall 
be promptly acknowledged by the par-
ties. 

§ 955.20 Unexcused absence of a party. 
The unexcused absence of a party at 

the time and place set for hearing will 
not be occasion for delay. In the event 
of such absence, the hearing will pro-
ceed and the case will be regarded as 
submitted by the absent party as pro-
vided in § 955.12. 
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§ 955.21 Nature of hearings. 

Hearings shall be as informal as may 
be reasonable and appropriate under 
the circumstances. Appellant and re-
spondent may offer at a hearing on the 
merits such relevant evidence as they 
deem appropriate and as would be ad-
missible under the generally accepted 
rules of evidence applied in the courts 
of the United States in nonjury trials, 
subject, however, to the sound discre-
tion of the presiding officer in super-
vising the extent and manner of pres-
entation of such evidence. In general, 
admissibility will hinge on relevancy 
and materiality. Letters or copies 
thereof, affidavits, or other evidence 
not ordinarily admissible under the 
generally accepted rules of evidence, 
may be admitted in the discretion of 
the presiding officer. The weight to be 
attached to evidence presented in any 
particular form will be within the dis-
cretion of the Board, taking into con-
sideration all the circumstances of the 
particular case. Stipulations of fact 
agreed upon by the parties may be re-
garded and used as evidence at the 
hearing. The parties may stipulate the 
testimony that would be given by a 
witness if the witness were present. 
The Board may in any case require evi-
dence in addition to that offered by the 
parties. 

§ 955.22 Examination of witnesses. 

Witnesses before the Board will be 
examined orally under oath or affirma-
tion, unless the facts are stipulated, or 
the presiding officer shall otherwise 
order. If the testimony of a witness is 
not given under oath, the Board may 
warn the witness that his statements 
may be subject to the provisions of 
Title 18, U.S.C., sections 287 and 1001, 
and any other provisions of law impos-
ing penalties for knowingly making 
false representations in connection 
with claims against the United States 
or in any matter within the jurisdic-
tion of any department or agency 
thereof. 

§ 955.23 Copies of papers. 

When books, records, papers, or docu-
ments have been received in evidence, 
a true copy thereof or of such part 
thereof as may be material or relevant 

may be substituted therefor, during the 
hearing or at the conclusion thereof. 

§ 955.24 Posthearing briefs. 
Posthearing briefs may be submitted 

upon such terms as may be agreed upon 
by the parties and the presiding officer 
at the conclusion of the hearing. Ordi-
narily, they will be simultaneous 
briefs, exchanged within 30 days after 
receipt of transcript. 

§ 955.25 Transcript of proceedings. 
Testimony and argument at hearings 

shall be reported verbatim, unless the 
Board otherwise orders. Transcripts or 
copies of the proceedings shall be sup-
plied to the parties at such rates as 
may be fixed by contract between the 
Reporter and the U.S. Postal Service. 

§ 955.26 Withdrawal of exhibits. 
After a decision has become final the 

Board may, upon request and after no-
tice to the other party, in its discre-
tion, permit the withdrawal of original 
exhibits, or any part thereof, by the 
party entitled thereto. The substi-
tution of true copies of exhibits or any 
part thereof may be required by the 
Board in its discretion as a condition of 
granting permission for such with-
drawal. 

REPRESENTATION 

§ 955.27 The appellant. 
An individual appellant may appear 

before the Board in person, a corpora-
tion by an officer thereof, a partner-
ship or joint venture by a member 
thereof, or any of these by an attorney 
at law duly licensed in any State, com-
monwealth, territory, or in the Dis-
trict of Columbia. An attorney rep-
resenting an appellant shall file a writ-
ten notice of appearance with the 
Board. 

§ 955.28 The respondent. 
Postal Service counsel, designated by 

the General Counsel, will represent the 
interest of the Government before the 
Board. Counsel shall file a notice of ap-
pearance with the Board, and notice 
thereof will be given appellant or his 
attorney in the form specified by the 
Board from time to time. Whenever at 
any time it appears that appellant and 
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Postal Service Counsel are in agree-
ment as to disposition of the con-
troversy, the Board may suspend fur-
ther processing of the appeal: Provided, 
however, That if the Board is advised 
thereafter by either party that the con-
troversy has not been disposed of by 
agreement, the case shall be restored 
to the Board’s calendar without loss of 
position. 

DECISIONS 

§ 955.29 Decisions. 
Decisions of the Board will be made 

in writing and authenticated copies 
thereof will be forwarded simulta-
neously to both parties. The rules of 
the Board and all final orders and deci-
sions shall be open for public inspec-
tion at the offices of the Board in Ar-
lington, VA. Decisions of the Board 
will be made solely upon the record, as 
described in § 955.14. 

[41 FR 7408, Feb. 18, 1976, as amended at 63 
FR 66050, Dec. 1, 1998] 

MOTION FOR RECONSIDERATION 

§ 955.30 Motion for reconsideration. 
A motion for reconsideration, if filed 

by either party, shall set forth specifi-
cally the ground or grounds relied upon 
to sustain the motion, and shall be 
filed within 30 days from the date of 
the receipt of a copy of the decision of 
the Board by the party filing the mo-
tion. 

DISMISSALS 

§ 955.31 Dismissal without prejudice. 
In certain cases, appeals docketed be-

fore the Board are required to be placed 
in a suspense status and the Board is 
unable to proceed with disposition 
thereof for reasons not within the con-
trol of the Board. In any such case 
where the suspension has continued, or 
it appears that it will continue, for an 
inordinate length of time, the Board 
may, in its discretion, dismiss such ap-
peals from its docket without prejudice 
to their restoration when the cause of 
suspension has been removed. Unless 
either party or the Board acts within 
three years to reinstate any appeal dis-
missed without prejudice, the dismissal 
shall be deemed with prejudice. 

§ 955.32 Dismissal for failure to pros-
ecute. 

Whenever a record discloses the fail-
ure of either party to file documents 
required by these rules, respond to no-
tices or correspondence from the 
Board, comply with orders of the 
Board, or otherwise indicates an inten-
tion not to continue the prosecution or 
defense of an appeal, the Board may 
issue an order requiring the offending 
party to show cause why the appeal 
should not be either dismissed or 
granted, as appropriate. If the offend-
ing party shall fail to show such cause, 
the Board may take such action as it 
deems reasonable and proper under the 
circumstances. 

EX PARTE COMMUNICATIONS 

§ 955.33 Ex parte communications. 
No member of the Board or of the 

Board’s staff shall entertain, nor shall 
any person directly or indirectly in-
volved in an appeal submit to the 
Board or the Board’s staff, off the 
record, any evidence, explanation, 
analysis, or advice, whether written or 
oral, regarding any matter at issue in 
an appeal. This provision does not 
apply to consultation among Board 
members nor to ex parte communica-
tions concerning the Board’s adminis-
trative functions or procedures. 

SANCTIONS 

§ 955.34 Sanctions. 
If any party fails or refuses to obey 

an order issued by the Board, the Board 
may make such order in regard to the 
failure as it considers necessary to the 
just and expeditious conduct of the ap-
peal. 

EFFECTIVE DATE AND APPLICABILITY 

§ 955.35 Subpoenas. 
(a) General. Upon written request of 

either party filed with the Recorder or 
on his own initiative, the Administra-
tive Judge to whom a case is assigned 
or who is otherwise designated by the 
Chairman may issue a subpoena requir-
ing: 

(1) Testimony at a deposition. The de-
posing of a witness in the city or coun-
ty where he resides or is employed or 
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transacts his business in person, or at 
another location convenient for him 
that is specifically determined by the 
Board; 

(2) Testimony at a hearing. The attend-
ance of a witness for the purpose of 
taking testimony at a hearing; and 

(3) Production of books and papers. In 
addition to (1) and (2), the production 
by the witness at the deposition or 
hearing of books and papers designated 
in the subpoena. 

(b) Voluntary cooperation. Each party 
is expected (1) To cooperate and make 
available witnesses and evidence under 
its control as requested by the other 
party, without issuance of a subpoena, 
and (2) To secure voluntary attendance 
of desired third-party books, papers, 
documents, or tangible things when-
ever possible. 

(c) Requests for subpoenas. (1) A re-
quest for a subpoena shall normally be 
filed at least: 

(i) 15 days before a scheduled deposi-
tion where the attendance of a witness 
at a deposition is sought; 

(ii) 30 days before a scheduled hearing 
where the attendance of a witness at a 
hearing is sought. 
In its discretion the Board may honor 
requests for subpoenas not made within 
these time limitations. 

(2) A request for a subpoena shall 
state the reasonable scope and general 
relevance to the case of the testimony 
and of any books and papers sought. 

(d) Requests to quash or modify. Upon 
written request by the person subpoe-
naed or by a party, made within 10 days 
after service but in any event not later 
than the time specified in the subpoena 
for compliance, the Board may (1) 
quash or modify the subpoena if it is 
unreasonable and oppressive or for 
other good cause shown, or (2) require 
the person in whose behalf the sub-
poena was issued to advance the rea-
sonable cost of producing subpoenaed 
books and papers. Where circumstances 
require, the Board may act upon such a 
request at any time after a copy has 
been served upon the opposing party. 

(e) Form; issuance. (1) Every subpoena 
shall state the name of the Board and 
the title of the appeal and shall com-
mand each person to whom it is di-
rected to attend and give testimony, 
and if appropriate, to produce specified 

books and papers at a time and place 
therein specified. In issuing a subpoena 
to a requesting party, the Administra-
tive Judge shall sign the subpoena and 
may in his discretion, enter the name 
of the witness and otherwise leave it 
blank. The party to whom the sub-
poena is issued shall complete the sub-
poena before service. 

(2) Where the witness is located in a 
foreign country, a letter rogatory or 
subpoena may be issued and served 
under the circumstances and in the 
manner provided in 28 U.S.C. 1781–1784. 

(f) Service. (1) The party requesting 
issuance of a subpoena shall arrange 
for service. 

(2) A subpoena requiring the attend-
ance of a witness at a deposition or 
hearing may be served at any place. A 
subpoena may be served by a United 
States marshal or deputy marshal, or 
by any other person who is not a party 
and not less than 18 years of age. Serv-
ice of a subpoena upon a person named 
therein shall be made by personally de-
livering a copy to that person and ten-
dering the fees for one day’s attend-
ance and the mileage provided by 28 
U.S.C. 1821 or other applicable law. 

(3) The party at whose instance a 
subpoena is issued shall be responsible 
for the payment of fees and mileage of 
the witness and of the officer who 
serves the subpoena. The failure to 
make payment of such charges on de-
mand may be deemed by the Board as 
a sufficient ground for striking the tes-
timony of the witness and the evidence 
the witness has produced. 

(g) Contumacy or refusal to obey a sub-
poena. In case of contumacy or refusal 
to obey a subpoena by a person who re-
sides, if found, or transacts business 
within the jurisdiction of a U.S. Dis-
trict Court, the Board will apply to the 
Court through the Attorney General of 
the United States for an order requir-
ing the person to appear before the 
Board or a member thereof to give tes-
timony or produce evidence or both. 
Any failure of any such person to obey 
the order of the Court may be punished 
by the Court as a contempt thereof. 

[44 FR 13015, Mar. 9, 1979. Redesignated and 
amended at 60 FR 57939, Nov. 24, 1995] 
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§ 955.36 Effective Dates and Applica-
bility. 

The provisions of §§ 955.9 and 955.13 
took effect on October 1, 1995. Pursuant 
to the Contract Disputes Acts of 1978 
(41 U.S.C. 601–613), §§ 955.13 and 955.35 
apply to appeals relating to contracts 
entered into on or after March 1, 1979. 
All other provisions of this part 955 
took effect February 18, 1976. Except as 
otherwise directed by the Board, these 
rules shall not apply to appeals dock-
eted prior to their effective dates. 

[60 FR 57939, Nov. 24, 1995] 

PART 956 [RESERVED] 

PART 957—RULES OF PRACTICE IN 
PROCEEDINGS RELATIVE TO DE-
BARMENT AND SUSPENSION 
FROM CONTRACTING 

Sec. 
957.1 Authority for rules. 
957.2 Scope of rules. 
957.3 Definitions. 
957.4 Initiation of debarment proceedings. 
957.5 The request for a hearing. 
957.6 Order relative to hearing. 
957.7 Reply. 
957.8 Service and filing documents for the 

record. 
957.9 Respondent’s failure to appear at the 

hearing. 
957.10 Respondent already debarred by an-

other Government agency. 
957.11 Amendment of pleadings. 
957.12 Continuances and extensions. 
957.13 Hearings. 
957.14 Appearances. 
957.15 Conduct of the hearing. 
957.16 Evidence. 
957.17 Witness fees. 
957.18 Depositions. 
957.19 Transcript. 
957.20 Proposed findings and conclusions. 
957.21 Decision. 
957.22 Motion for reconsideration. 
957.23 Modification or revocation of orders. 
957.24 Computation of time. 
957.25 Official record. 
957.26 Public information. 
957.27 Suspension. 
957.28 Ex parte communications. 

AUTHORITY: 39 U.S.C. 204, 401. 

SOURCE: 36 FR 11574, June 16, 1971, unless 
otherwise noted. 

§ 957.1 Authority for rules. 
The rules in this part are issued by 

the Judicial Officer of the Postal Serv-

ice pursuant to authority delegated by 
the Postmaster General (39 U.S.C. secs. 
204, 401; chapter 3, section 7 of the Post-
al Service Purchasing Manual). 

[36 FR 11574, June 16, 1971, as amended at 41 
FR 19309, May 12, 1976; 63 FR 66051, Dec. 1, 
1998] 

§ 957.2 Scope of rules. 

The rules in this part shall be appli-
cable in all formal proceedings before 
the Postal Service pertaining to hear-
ings initiated under chapter 3, section 7 
of the Postal Service Purchasing Man-
ual. 

[36 FR 11574, June 16, 1971, as amended at 41 
FR 19309, May 12, 1976; 63 FR 66051, Dec. 1, 
1998; 67 FR 62179, Oct. 4, 2002] 

§ 957.3 Definitions. 

(a) the term Vice President means a 
Vice President with purchasing author-
ity in the Postal Service or the Vice 
President’s representative for the pur-
pose of carrying out the provisions of 
chapter 3, section 7 of the Postal Serv-
ice Purchasing Manual. 

(b) The term General Counsel includes 
the General Counsel’s authorized rep-
resentative. 

(c) The term Judicial Officer includes 
the Acting Judicial Officer. 

(d) Debarment means, in general, an 
exclusion from Government con-
tracting and subcontracting for a rea-
sonable, specified period of time com-
mensurate with the seriousness of the 
offense or failure, or the inadequacy of 
performance. 

(e) Suspension means a disqualifica-
tion from Government contracting and 
subcontracting for a temporary period 
of time because a concern or individual 
is suspected upon adequate evidence of 
engaging in criminal, fraudulent, or se-
riously improper conduct. 

(f) Respondent means any individual, 
firm or other entity which has been 
served a written notice of proposed de-
barment pursuant to chapter 3, section 
7 of the Postal Service Purchasing 
Manual. 

(g) The Recorder means the Recorder 
of the United States Postal Service, 
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2101 Wilson Boulevard, Suite 600, Ar-
lington, VA 22201–3078. 

[36 FR 11574, June 16, 1971, as amended at 38 
FR 17217, June 29, 1973; 41 FR 19309, May 12, 
1976; 63 FR 66051, Dec. 1, 1998] 

§ 957.4 Initiation of debarment pro-
ceedings. 

(a) A Vice President shall initiate a 
debarment proceeding by serving upon 
the proposed Respondent a written no-
tice of proposed debarment in the man-
ner hereinafter (§ 957.8(d)) provided for 
the service of all other papers. 

(b) The notice shall state: 
(1) That debarment is being consid-

ered; 
(2) The reasons for the proposed de-

barment; 
(3) The period of debarment and the 

proposed effective date thereof; 
(4) That the debarment will not be-

come effective until after a hearing if 
such hearing is requested within 20 
days following the receipt of the no-
tice; and 

(5) That the request for a hearing is 
to be submitted in the manner pre-
scribed by the rules in this part, a copy 
of which shall be enclosed with the no-
tice. 

(c) If no hearing is requested within 
20 days following the receipt of the no-
tice, the action of the Vice President 
set forth in the notice shall become the 
final agency determination without 
further notice to the Respondent. 

(d) The party against which a final 
agency determination has been entered 
pursuant to paragraph (c) of this sec-
tion shall, however, at any time have 
the privilege of reopening a case for 
the limited purpose of contesting the 
issue of service. Such party’s conten-
tions on that issue shall be addressed 
to the Judicial Officer in the same 
manner as a request for a hearing (see 
§ 957.5). The Judicial Officer may re-
quire such additional showings or proof 
as the Judicial Officer may deem nec-
essary on the issue of service and shall 
reopen any debarment proceeding pre-
viously closed pursuant to paragraph 
(c) of this section if the Judicial Officer 
shall find that service was incomplete 
or otherwise failed to adequately ad-

vise of the pendency of the proposed de-
barment. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.5 The request for a hearing. 

A respondent may, within 20 days fol-
lowing the receipt of a written notice 
of proposed debarment, file a request 
for a hearing before the Judicial Offi-
cer. The request shall be addressed to 
the presiding officer through the Vice 
President who initiated the debarment 
proceeding and shall be accompanied 
by a concise statement admitting, de-
nying or explaining each of the allega-
tions set forth in the notice of proposed 
debarment and stating the relief de-
sired. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.6 Order relative to hearing. 

(a) The Judicial Officer shall issue an 
order granting the Respondent’s re-
quest for a hearing, establishing the 
time and place thereof and advising the 
Respondent of the consequences of a 
failure to appear at the hearing (see 
§ 957.9). Whenever practicable, the hear-
ing date shall be within 30 days of the 
date of the Judicial Officer’s order rel-
ative to hearing. 

(b) The notice of proposed debarment 
and the request for a hearing together 
with the reply, if any, shall become the 
pleadings in any proceeding in which 
the Judicial Officer orders a hearing to 
be held. 

§ 957.7 Reply. 

Not more than 15 days from the serv-
ice of the request for a hearing, the 
General Counsel may submit a reply on 
behalf of the Vice President who initi-
ated the debarment proceeding. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.8 Service and filing documents 
for the record. 

(a) Each party shall file with the Re-
corder pleadings, motions, orders and 
other documents for the record. The 
Recorder shall cause copies to be 
served promptly on other parties to the 
proceeding and on the Judicial Officer. 
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(b) The parties shall submit four cop-
ies of all documents unless otherwise 
ordered by the Judicial Officer. One 
copy shall be signed as the original. 

(c) Documents shall be dated and 
shall state the docket number and title 
of the proceeding. Any pleading or 
other document required by order of 
the Judicial Officer to be filed by a 
specified date shall be served upon the 
Recorder on or before such date. The 
date of such service shall be the filing 
date and shall be entered thereon by 
the Recorder. 

(d) Service of all papers shall be ef-
fected by mailing the same, postage 
prepaid registered, or certified mail, 
return receipt requested, or by causing 
said notice to be personally served on 
the proposed Respondent by an author-
ized representative of the Vice Presi-
dent. In the case of personal service the 
person making service shall secure 
from the proposed Respondent or his or 
her agent, a written acknowledgment 
of receipt of said notice, showing the 
date and time of such receipt. Said ac-
knowledgment (or the return receipt 
where service is effectuated by mail) 
shall be made a part of the record by 
the Vice President initiating the debar-
ment proceeding. The date of delivery, 
as shown by the acknowledgment of 
personal service or the return receipt, 
shall be the date of service. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.9 Respondent’s failure to appear 
at the hearing. 

If the Respondent shall fail to appear 
at the hearing, the Judicial Officer 
shall receive the Vice President’s evi-
dence and render a Postal Service Deci-
sion without requirement of further 
notice to the Respondent. 

[36 FR 11574, June 16, 1971, as amended at 37 
FR 23422, Nov. 3, 1972; 63 FR 66051, Dec. 1, 
1998] 

§ 957.10 Respondent already debarred 
by another Government agency. 

(a) When a Vice President proposes to 
debar a firm or individual already 
debarred by another Government agen-
cy for a term concurrent with such de-
barment, the debarment proceedings 
before the Postal Service may be based 
entirely upon the record of facts ob-

tained from such other agency or upon 
such facts and additional other facts. 
In such cases the facts obtained from 
the other agency shall be considered as 
established, but the party to be 
debarred shall have opportunity to 
present information to the Judicial Of-
ficer and to explain why the debarment 
by the Postal Service should not be im-
posed. 

(b) Where the Vice President initi-
ating the debarment proceeding relies: 

(1) Upon the provisions of paragraph 
(a) of this section, or 

(2) Upon all or part of the record of 
the proposed Respondent’s previous de-
barment by another Government agen-
cy, in initiating such proceeding, the 
notice of proposed debarment shall 
contain a statement so stating in suffi-
cient detail to apprise the Respondent 
of the extent of such reliance. 

(c) The Vice President’s reliance 
upon provisions of paragraph (a) of this 
section, stated in conformity with the 
directions set forth in paragraph (b) of 
this section does not deprive the Re-
spondent of the right to request the Ju-
dicial Officer to grant a hearing pursu-
ant to these rules, nor the Judicial Of-
ficer the full discretion to grant or 
deny such request. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.11 Amendment of pleadings. 
(a) By consent of the parties a plead-

ing may be amended at any time. Also, 
a party may move to amend a pleading 
at any time prior to the close of the 
hearing: Provided, That the proposed 
amendment is reasonably within the 
scope of the proceeding. 

(b) When issues not raised by the 
pleadings but reasonably within the 
scope of the proceedings initiated by 
the notice of proposed debarment are 
tried by express or implied consent of 
the parties, they shall be treated in all 
respects as if they had been raised in 
the pleadings. Such amendments as 
may be necessary to make the plead-
ings conform to the evidence and to 
raise such issues shall be allowed at 
any time upon the motion of any 
party. 

(c) If a party objects to the introduc-
tion of evidence at the hearing on the 
ground that it is not within the issues 
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framed by the pleadings, but fails to 
satisfy the Judicial Officer that an 
amendment of the pleadings would 
prejudice him on the merits, the Judi-
cial Officer may allow the pleadings to 
be amended and may grant a continu-
ance to enable the objecting party to 
rebut the evidence presented. 

(d) The Judicial Officer may, upon 
reasonable notice and upon such terms 
as are just, permit service of a supple-
mental pleading setting forth trans-
actions, occurrences, or events which 
have transpired since the date of the 
pleading sought to be supplemented 
and which are relevant to any of the 
issues involved. 

§ 957.12 Continuances and extensions. 
Continuances and extensions will not 

be granted by the Judicial Officer ex-
cept for good cause shown. 

§ 957.13 Hearings. 
(a) Hearings are held at 2101 Wilson 

Boulevard, Suite 600, Arlington, VA 
22201–3078, or other locations des-
ignated by the Judicial Officer. 

(b) A party may, not later than 7 
days prior to the scheduled date of a 
hearing, file a request that such hear-
ing be held at a place other than that 
designated in the Judicial Officer’s 
order relative to hearing. The party 
shall support his or her request with a 
statement outlining: 

(1) The evidence to be offered in such 
place; 

(2) The names and addresses of the 
witnesses who will testify; 

(3) The reasons why such evidence 
cannot be produced at Arlington, VA. 
The Judicial Officer shall give consid-
eration to the convenience and neces-
sity of the parties and the relevancy of 
the evidence to be offered. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.14 Appearances. 
(a) A Respondent may appear and be 

heard in person or by attorney. 
(b) An attorney may practice before 

the Postal Service in accordance with 
applicable rules issued by the Judicial 
Officer (see part 951 of this chapter). 

(c) When a Respondent is represented 
by an attorney, all pleadings and other 
papers subsequent to the notice of pro-

posed debarment shall be mailed to the 
attorney. 

(d) All counsel shall promptly file no-
tices of appearance. Changes of Re-
spondent’s counsel shall be recorded by 
notices from retiring and succeeding 
counsel and from the Respondent. 

(e) After a request for a hearing has 
been filed pursuant to the rules in this 
part, the Law Department shall rep-
resent the Vice President in further 
proceedings relative to the hearing and 
shall in its notice of appearance iden-
tify the individual member of such of-
fice who has been assigned to handle 
the case on its behalf. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.15 Conduct of the hearing. 
The Judicial Officer shall have au-

thority to: 
(a) Administer oaths and affirma-

tions; 
(b) Examine witnesses; 
(c) Rule upon offers of proof, admissi-

bility of evidence, and matters of pro-
cedure; 

(d) Order any pleading amended upon 
motion of a party at any time prior to 
the close of the hearing; 

(e) Maintain discipline and decorum 
and exclude from the hearing any per-
son acting in an indecorous manner; 

(f) Require the filing of briefs or 
memoranda of law on any matter upon 
which the Judicial Officer is required 
to rule; 

(g) Order prehearing conferences for 
the purpose of the settlement or sim-
plification of issues by the parties; 

(h) Order the proceeding reopened at 
any time prior to his or her decision 
for the receipt of additional evidence; 

(i) Render a final agency decision; 
(j) Take such other further action as 

may be necessary to properly preside 
over the debarment proceeding and 
render decision therein. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.16 Evidence. 
(a) Except as otherwise provided in 

the rules in this part, the rules of evi-
dence governing civil proceedings in 
matters not involving trial by jury in 
the courts of the United States shall 
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govern. However, such rules may be re-
laxed to the extent that the Judicial 
Officer deems proper to insure a fair 
hearing. 

(b) Testimony shall be under oath or 
affirmation and witnesses shall be sub-
ject to cross-examination. 

(c) Agreed statements of fact may be 
received in evidence. 

(d) Official notice or knowledge may 
be taken of the types of matters of 
which judicial notice or knowledge 
may be taken. 

(e) The written statement of a com-
petent witness may be received in evi-
dence: Provided, That such statement is 
relevant to the issues, that the witness 
shall testify under oath at the hearing 
that the statement is in all respects 
true, and, in the case of expert wit-
nesses, that the statement correctly 
states his or her opinion or knowledge 
concerning the matters in question. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.17 Witness fees. 
The Postal Service does not pay fees 

and expenses for Respondent’s wit-
nesses or for depositions requested by 
Respondent. 

§ 957.18 Depositions. 
(a) Not later than 7 days prior to the 

scheduled date of the hearing any 
party may file application with the Re-
corder for the taking of testimony by 
deposition. In support of such applica-
tion the applicant shall submit under 
oath or affirmation a statement set-
ting out the reasons why such testi-
mony should be taken by deposition, 
the time and the place, and the name 
and address of the witness whose depo-
sition is desired, the subject matter of 
the testimony of each witness, its rel-
evancy, and the name and address of 
the person before whom the deposition 
is to be taken. 

(b) If the application be granted, the 
order for the taking of the deposition 
will specify the time and place thereof, 
the name of the witness, the person be-
fore whom the deposition is to be taken 
and any other necessary information. 

(c) Each witness testifying upon dep-
osition shall be duly sworn, and the ad-
verse party shall have the right to 
cross-examine. The questions and an-

swers together with all objections, 
shall be reduced to writing and, unless 
waived by stipulation of the parties, 
shall be read to and subscribed by the 
witness in the presence of the deposi-
tion officer who shall certify it in the 
usual form. The deposition officer shall 
file the testimony taken by deposition 
as directed in the order. The deposition 
officer shall put the witness on oath. 
All objections made at the time of ex-
amination shall be noted by the deposi-
tion officer and the evidence objected 
to shall be taken subject to the objec-
tions. In lieu of participating in the 
oral examination, a party may trans-
mit written interrogatories to the offi-
cer, who shall propound them to the 
witness and record the answers ver-
batim. Objections to relevancy or ma-
teriality of testimony, or to errors and 
irregularities occurring at the oral ex-
amination in the manner of taking the 
deposition, in the form of the questions 
or answers, in the oath or affirmation, 
or in the conduct of the parties and er-
rors of any kind which might be obvi-
ated, cured or removed if promptly pre-
sented, are waived unless timely objec-
tion is made at the taking of the depo-
sition. 

(d) At the hearing any part or all of 
the deposition may be offered in evi-
dence by any party who was present or 
represented at the taking of the deposi-
tion or who had notice thereof. If the 
deposition is not offered and received 
in evidence, it shall not be considered 
as a part of the record in the pro-
ceeding. The admissibility of deposi-
tions or parts thereof shall be governed 
by the rules of evidence. 

(e) The party requesting the deposi-
tion shall pay all fees required to be 
paid to witnesses and the deposition of-
ficer, and shall provide an original and 
one copy of the deposition for the offi-
cial record, and shall serve one copy 
upon the opposing party. 

(f) Within the United States or with-
in a territory or insular possession, 
subject to the dominion of the United 
States, depositions may be taken be-
fore an officer authorized to administer 
oaths by the laws of the United States 
or of the place where the examination 
is held; within a foreign country, depo-
sitions may be taken before a secretary 
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of an embassy or legation, consul gen-
eral, vice consul or consular agent of 
the United States, or any other person 
designated in the order for the taking 
of a deposition. 

(g) Depositions may also be taken 
and submitted on written interrog-
atories in substantially the same man-
ner as depositions taken by oral exam-
ination. When a deposition is taken 
upon written interrogatories and cross- 
interrogatories, none of the parties 
shall be present or represented, and no 
person, other than the witness, a steno-
graphic reporter, and the officer shall 
be present at the examination of the 
witness, which fact shall be certified by 
the officer, who shall propound the in-
terrogatories and cross-interrogatories 
to the witness in their order and reduce 
the testimony to writing in the wit-
ness’ own words. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.19 Transcript. 
(a) Hearings shall be stenographi-

cally reported by a contract reporter of 
the Postal Service under the super-
vision of the Judicial Officer. Argu-
ment upon any matter may be excluded 
from the transcript by order of the Ju-
dicial Officer. A copy of the transcript 
shall be a part of the record and the 
sole official transcript of the pro-
ceeding. Copies of the transcript may 
be obtained by the Respondent from 
the reporter upon the payment of a 
reasonable price therefor. Copies of 
parts of the official record other than 
the transcript may be obtained from 
the librarian of the Postal Service or 
the Recorder. 

(b) Changes in the official transcript 
may be made only when they involve 
errors affecting substance and then 
only in the manner herein provided. No 
physical changes shall be made in or 
upon the official transcript, or copies 
thereof, which have been filed with the 
record. Within 10 days after the receipt 
by any party of a copy of the official 
transcript, or any part thereof, the 
party may file a motion requesting cor-
rection of the transcript. Opposing 
counsel shall, within such time as may 
be specified by the Judicial Officer, no-
tify the Judicial Officer in writing of 
his or her concurrence or disagreement 

with the requested corrections. Failure 
to interpose timely objection to a pro-
posed correction shall be considered to 
be concurrence. Thereafter, the Judi-
cial Officer shall by order specify the 
corrections to be made in the tran-
script. The Judicial Officer on his or 
her own initiative may order correc-
tions to be made in the transcript with 
prompt notice to the parties of the pro-
ceeding. Any changes ordered by the 
Judicial Officer other than the agree-
ment of the parties shall be subject to 
objection and exception. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.20 Proposed findings and conclu-
sions. 

(a) Each party to a proceeding, ex-
cept one who fails to appear at the 
hearing may, unless at the discretion 
of the Judicial Officer such is not ap-
propriate, submit proposed findings of 
fact, conclusions of law and supporting 
reasons either in oral or written form 
in the discretion of the Judicial Offi-
cer. The Judicial Officer may also re-
quire parties to any proceeding to sub-
mit proposed findings of fact and con-
clusions of law with supporting rea-
sons. Unless given orally the date set 
for filing of proposed findings of fact 
and conclusions of law shall be within 
15 days after the delivery of the official 
transcript to the Recorder who shall 
notify both parties of the date of its re-
ceipt. The filing date for proposed find-
ings shall be the same for both parties. 
If not submitted by such date, or un-
less extension of time for the filing 
thereof is granted, they will not be in-
cluded in the record or given consider-
ation. 

(b) Except when presented orally be-
fore the close of the hearing, proposed 
findings of fact shall be set forth in se-
rially numbered paragraphs and shall 
state with particularity all evidentiary 
facts in the record with appropriate ci-
tations to the transcript or exhibits 
supporting the proposed findings. Each 
proposed conclusion shall be separately 
stated. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

VerDate Aug<31>2005 15:28 Jul 29, 2008 Jkt 214141 PO 00000 Frm 00298 Fmt 8010 Sfmt 8010 Y:\SGML\214141.XXX 214141eb
en

th
al

l o
n 

P
R

O
D

P
C

60
 w

ith
 C

F
R



289 

United States Postal Service § 957.28 

§ 957.21 Decision. 
The Judicial Officer shall issue a 

final agency decision. Such decision 
shall include findings and conclusions, 
with the reasons therefor, upon all the 
material issues of fact or law presented 
on the record, and the appropriate 
order. 

§ 957.22 Motion for reconsideration. 
Within 10 days from the date thereof, 

or such longer period as may be fixed 
by the Judicial Officer, either party 
may file a motion for reconsideration 
of the final agency decision. Each mo-
tion for reconsideration shall be ac-
companied by a brief clearly setting 
forth the points of fact and of law re-
lied upon in support of said motion. 

§ 957.23 Modification or revocation of 
orders. 

A party against whom an order of de-
barment has been issued may file an 
application for modification or revoca-
tion thereof. The Recorder shall trans-
mit a copy of the application to the 
General Counsel, who shall file a writ-
ten reply. A copy of the reply shall be 
sent to the applicant by the Recorder. 
Thereafter an order granting or deny-
ing such application will be issued by 
the Judicial Officer. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.24 Computation of time. 
A designated period of time under the 

rules in this part excludes the day the 
period begins, and includes the last day 
of the period unless the last day is a 
Saturday, Sunday, or legal holiday, in 
which event the period runs until the 
close of business on the next business 
day. 

§ 957.25 Official record. 
The transcript of testimony together 

with all pleadings, orders, exhibits, 
briefs, and other documents filed in the 
proceeding shall constitute the official 
record of the proceeding. 

§ 957.26 Public information. 
The Librarian of the Postal Service 

shall maintain for public inspection in 
the Library copies of all final deci-
sions. The Recorder maintains the 

complete official record of every pro-
ceeding. 

[36 FR 11574, June 16, 1971, as amended at 63 
FR 66051, Dec. 1, 1998] 

§ 957.27 Suspension. 

(a) Any firm or individual suspended 
under chapter 3, section 7 of the Postal 
Service Purchasing Manual who be-
lieves that the suspension has not been 
in accordance with the provisions 
thereof, or with applicable laws or reg-
ulations, may appeal to the Judicial 
Officer for a review of the suspension. 

(b) Any such appeal shall be ad-
dressed to the Judicial Officer through 
the Vice President who ordered the 
suspension within 20 days of the date 
upon which the respondent has been 
notified of the suspension. Such appeal 
shall concisely and in the manner of a 
pleading set forth the grounds upon 
which the suspension is contested and 
may be supported by a brief and such 
evidence as the respondent may desire 
to submit. 

(c) Should the respondent desire oral 
argument or a hearing before the Judi-
cial Officer in connection with the ap-
peal, application therefor shall be in-
cluded in the appeal. In the event that 
the Judicial Officer grants the respond-
ent’s application for a hearing the no-
tice of suspension and the appeal shall 
constitute the pleadings defining the 
issues therein and the hearing shall be 
regulated in accordance with the rules 
in this part concerning debarment pro-
ceedings. 

(d) The decision of the Judicial Offi-
cer in any appeal shall constitute the 
final agency determination of the 
issues presented thereby. Either party 
thereto may, however, file a motion for 
reconsideration thereof, in accordance 
with the provisions of § 957.22. 

[36 FR 11574, June 16, 1971, as amended at 41 
FR 19309, May 12, 1976; 63 FR 66051, Dec. 1, 
1998] 

§ 957.28 Ex parte communications. 

The provisions of 5 U.S.C. 551(14), 
556(d) and 557(d) prohibiting ex parte 
communications are made applicable 
to proceedings under these rules of 
practice. 

[42 FR 5358, Jan. 28, 1977] 
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PART 958 [RESERVED] 

PART 959—RULES OF PRACTICE IN 
PROCEEDINGS RELATIVE TO THE 
PRIVATE EXPRESS STATUTES 

Sec. 
959.1 Authority for rules. 
959.2 Scope of rules. 
959.3 Office, business hours. 
959.4 Demands for payment of postage. 
959.5 Appeals from demands. 
959.6 Revocations of suspension. 
959.7 Notice of hearing. 
959.8 Service of petition filed under § 959.6. 
959.9 Filing documents for the record. 
959.10 Default. 
959.11 Amendment of pleadings. 
959.12 Continuances and extensions. 
959.13 Hearings. 
959.14 Change of place of hearings. 
959.15 Appearances. 
959.16 Presiding officers. 
959.17 Evidence. 
959.18 Subpoenas. 
959.19 Witness fees. 
959.20 Depositions. 
959.21 Transcript. 
959.22 Proposed findings and conclusions. 
959.23 Decisions. 
959.24 Exceptions to initial decision or ten-

tative decision. 
959.25 Judicial Officer. 
959.26 Motion for reconsideration. 
959.27 Modification or revocation of orders. 
959.28 Computation of time. 
959.29 Official record. 
959.30 Public information. 
959.31 Ex parte communications. 

AUTHORITY: 39 U.S.C. 204, 401; 39 CFR 
224.1(c)(6)(ii)(D). 

SOURCE: 39 FR 33213, Sept. 16, 1974, unless 
otherwise noted. 

§ 959.1 Authority for rules. 
These rules are issued by the Judicial 

Officer of the U.S. Postal Service pur-
suant to authority delegated by the 
Postmaster General. 

§ 959.2 Scope of rules. 
These rules apply to all Postal Serv-

ice proceedings in which part 310 of 
this title authorizes appeals to the Ju-
dicial Officer from demands for postage 
for matter carried in violation of the 
Private Express Statutes, and in pro-
ceedings to revoke, as to any person, 
the suspension of provisions of the Pri-
vate Express Statutes in accordance 
with part 320 of this title. 

§ 959.3 Office, business hours. 

The offices of the officials mentioned 
in these rules are located at 2101 Wil-
son Boulevard, Suite 600, Arlington, VA 
22201–3078 and are open Monday 
through Friday from 8:15 a.m. to 4:45 
p.m. 

[63 FR 66052, Dec. 1, 1998] 

§ 959.4 Demands for payment of post-
age. 

Final demands for payment of post-
age will be accompanied by a copy of 
these rules and will: 

(a) State that the demand is final un-
less appealed under these rules within 
15 days after receipt of the demand; 

(b) Describe the transaction on which 
the demand is based and the provisions 
of law or regulation alleged to have 
been violated; and 

(c) State the manner in which the 
amount of the demand is computed. 

§ 959.5 Appeals from demands. 

(a) A party upon whom a demand for 
postage has been made may appeal 
from the demand by filing a petition, 
in triplicate, with the Recorder, Judi-
cial Officer Department, within 15 days 
after receipt of the demand. 

(b) The petition shall: 
(1) Be signed personally by an indi-

vidual petitioner, by one of the part-
ners of a partnership, or by an officer 
of a corporation or association; 

(2) State the reasons why the person 
filing the petition (designated the 
‘‘Petitioner’’ in these rules) believes 
the demand is not justified; 

(3) Admit or deny each fact alleged in 
the demand and allege any facts upon 
which the Petitioner relies to show 
compliance with applicable laws and 
regulations; and, 

(4) Be accompanied by a copy of the 
demand. 

(c) Factual allegations that are not 
denied by the petition may be deemed 
to have been admitted. The demand 
and the petition (together with other 
documents authorized in this part) 
shall become the pleadings in appeals 
from demands. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 
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§ 959.6 Revocations of suspension. 
(a) The General Counsel, or a member 

of the General Counsel’s staff as may 
be designated, may initiate a revoca-
tion of the suspension of the Private 
Express Statutes as provided in part 
320 of this title as to any person, by fil-
ing, in triplicate, a petition with the 
Recorder which 

(1) Names the person involved; 
(2) States the legal authority under 

which the proceeding is initiated; 
(3) States the facts in a manner suffi-

cient to enable the person named to 
make answer thereto; and, 

(4) Recommends the issuance of an 
appropriate order. 

(b) Answer. (1) The person named in 
the petition (designated the ‘‘Respond-
ent’’ in these rules) shall file an answer 
with the Recorder within 15 days after 
being served with a copy of the petition 
in accordance with § 959.8. 

(2) The answer shall contain a con-
cise statement admitting, denying, or 
explaining each of the allegations set 
forth in the petition. 

(3) Any facts alleged in the petition 
which are not denied, or which are ex-
pressly admitted in the answer, may be 
considered as proved, and no further 
evidence regarding these facts need be 
adduced at the hearing. 

(4) The answer shall be signed person-
ally by an individual respondent, or in 
the case of a partnership, by one of the 
partners, or, in the case of a corpora-
tion or association, by an officer there-
of. 

(5) The answer shall set forth the re-
spondent’s address and the name and 
address of respondent’s attorney, if re-
spondent is represented by counsel. 

(6) The answer shall affirmatively 
state whether the respondent will ap-
pear in person or by counsel at the 
hearing. 

(7) If the respondent does not desire 
to appear at the hearing in person or 
by counsel, the matter shall be deemed 
submitted for determination pursuant 
to paragraph (b) of § 959.10. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.7 Notice of hearing. 
When a petition is filed, the Recorder 

shall issue a notice of hearing, stating 

the time and place of the hearing and 
the date for filing an answer which 
shall not exceed 15 days from the date 
of service of the petition, and a ref-
erence to the effect of failure to file an 
answer or appear at the hearing. (See 
§§ 959.5(c), 959.6(b), and 959.10.) When-
ever practicable, the hearing date shall 
be within 30 days of the date of the no-
tice. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.8 Service of petition filed under 
§ 959.6. 

(a) The Recorder shall cause a notice 
of hearing and a copy of the petition to 
be transmitted to the postmaster at 
any office of address of the respondent 
in which the respondent is doing busi-
ness, which shall be delivered to the re-
spondent or respondent’s agent by said 
postmaster or the postmaster’s des-
ignee. A receipt acknowledging deliv-
ery of the notice shall be secured from 
the respondent or respondent’s agent 
and forwarded to the Recorder, to be-
come a part of the official record. 

(b) If, after 5 days, the postmaster or 
the postmaster’s designee, can find no 
person to accept service of the notice 
of hearing and petition pursuant to 
paragraph (a) of this section, the notice 
and copy of the petition may be deliv-
ered in the usual manner as other mail 
addressed to the respondent. A state-
ment, showing the time and place of 
delivery, signed by the postal employee 
who delivered the notice of hearing and 
petition shall be forwarded to the Re-
corder and such statement shall con-
stitute evidence of service. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.9 Filing documents for the 
record. 

(a) Each party shall file with the Re-
corder pleadings, motions, orders and 
other documents for the record. The 
Recorder shall cause copies to be deliv-
ered promptly to other party(ies) to 
the proceeding and to the presiding of-
ficer. 

(b) The parties shall submit three 
copies of all documents unless other-
wise ordered by the presiding officer. 
One copy shall be signed as the origi-
nal. 
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(c) Documents shall be dated and 
state the title of the proceeding and, 
except initial petitions, the docket 
number. Any pleading or other docu-
ment required by order of the presiding 
officer to be filed by a specified date, 
shall be delivered to the Recorder on or 
before such date. The date of filing 
shall be entered thereon by the Re-
corder. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.10 Default. 
(a) If the respondent fails to file an 

answer within the time specified in the 
notice of hearing, the respondent shall 
be deemed in default and to have 
waived hearing and further procedural 
steps. The Judicial Officer shall there-
after issue an order without further no-
tice to the respondent. 

(b) If the respondent files an answer 
but fails to appear at the hearing, the 
presiding officer shall receive peti-
tioner’s evidence and render an initial 
decision. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.11 Amendment of pleadings. 
(a) Amendments proposed prior to 

the hearing shall be filed with the Re-
corder. Amendments proposed there-
after shall be filed with the presiding 
officer. 

(b) By consent of the parties, a plead-
ing may be amended at any time. Also, 
a party may move to amend a pleading 
at any time prior to the close of the 
hearing and, provided that the amend-
ment is reasonably within the scope of 
the proceeding initiated by the peti-
tion, the presiding officer shall make 
such ruling on the motion as he or she 
deems fair and equitable to the parties. 

(c) When issues not raised by the 
pleadings, but reasonably within the 
scope of the proceedings initiated by 
the petition, are tried by express or im-
plied consent of the parties, they shall 
be treated in all respects as if they had 
been raised in the pleadings. Such 
amendments as may be necessary to 
make the pleadings conform to the evi-
dence, and to raise such issues, shall be 
allowed at any time upon the motion of 
any party. 

(d) If a party objects to the introduc-
tion of evidence at the hearing on the 
ground that it is not within the issues 
made by the pleadings, but fails to sat-
isfy the presiding officer that an 
amendment of the pleadings would 
prejudice the objecting party on the 
merits, the presiding officer may allow 
the amendment and may grant a con-
tinuance to enable the objecting party 
to rebut the evidence presented. 

(e) The presiding officer may, upon 
reasonable notice and upon such terms 
as are just, permit service of supple-
mental pleadings setting forth trans-
actions, occurrences, or events which 
have happened since the date of the 
pleading sought to be supplemented 
and which are relevant to any of the 
issues involved. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.12 Continuances and extensions. 
Continuances and extensions will not 

be granted by the presiding officer ex-
cept for good cause found. 

§ 959.13 Hearings. 
Hearings are held at 2101 Wilson Bou-

levard, Suite 600, Arlington, VA 22201– 
3078, or other locations designated by 
the presiding officer. 

[63 FR 66052, Dec. 1, 1998] 

§ 959.14 Change of place of hearings. 
Not later than the date fixed for the 

filing of the answer, a party may file a 
written request that a hearing be held 
at a place other than that designated 
in the notice. The party shall support 
the request with a statement outlining: 

(a) The evidence to be offered in such 
place; 

(b) The names and addresses of the 
witnesses who will testify; and, 

(c) The reasons why such evidence 
cannot be produced at Arlington, VA. 
The presiding officer shall give consid-
eration to the convenience and neces-
sity of the parties and the relevancy of 
the evidence to be offered. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.15 Appearances. 
(a) A respondent may appear and be 

heard in person or by attorney. 
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(b) An attorney may practice before 
the Postal Service in accordance with 
the rules in part 951 of this title. 

(c) When a respondent is represented 
by an attorney, all pleadings and other 
papers subsequent to the initial peti-
tion shall be mailed to the attorney. 

(d) A respondent must promptly file a 
notice of change of attorney. 

§ 959.16 Presiding officers. 
(a) The presiding officer shall be ei-

ther an Administrative Law Judge 
qualified in accordance with law, or the 
Judicial Officer. The Chief Administra-
tive Law Judge shall assign cases to 
Administrative Law Judges upon rota-
tion so far as practicable. The Judicial 
Officer may, for good cause found, pre-
side at the reception of evidence in pro-
ceedings upon request of either party. 

(b) The presiding officer shall have 
authority to: 

(1) Administer oaths and affirma-
tions; 

(2) Examine witnesses; 
(3) Rule upon offers of proof, admissi-

bility of evidence and matters of proce-
dure; 

(4) Order any pleading amended upon 
motion of a party at any time prior to 
the close of the hearing; 

(5) Maintain discipline and decorum 
and exclude from the hearing any per-
son acting in an indecorous manner; 

(6) Require the filing of briefs or 
memoranda of law on any matter upon 
which he or she is required to rule; 

(7) Order prehearing conferences for 
the purpose of settlement or sim-
plification of issues by the parties; 

(8) Order the proceeding reopened at 
any time prior to his or her decision 
for the receipt of additional evidence; 
and, 

(9) Render an initial decision if the 
presiding officer is an Administrative 
Law Judge, which becomes the final de-
cision of the Postal Service unless a 
timely appeal is taken; the Judicial Of-
ficer may issue a tentative or a final 
decision. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.17 Evidence. 
(a) Except as otherwise provided in 

these rules, the rules of evidence gov-
erning civil proceedings in matters not 

involving trial by jury in the District 
courts of the United States shall gov-
ern. However, such rules may be re-
laxed to the extent that the presiding 
officer deems proper to insure a fair 
hearing. The presiding officer shall ex-
clude irrelevant, immaterial or repeti-
tious evidence. 

(b) Testimony shall be under oath or 
affirmation and witnesses shall be sub-
ject to cross-examination. 

(c) Agreed statements of fact may be 
received into evidence. 

(d) Official notice or knowledge may 
be taken of the types of matters of 
which judicial notice or knowledge 
may be taken. 

(e) The written statement of a com-
petent witness may be received into 
evidence provided that such statement 
is relevant to the issues, that the wit-
ness shall testify under oath at the 
hearing that the statement is in all re-
spects true, and, in the case of expert 
witnesses, that the statement correctly 
states his or her opinion or knowledge 
concerning the matters in question. 

(f) A party who objects to the admis-
sion of evidence shall make a brief 
statement of the grounds for the objec-
tion. Formal exceptions to the rulings 
of the presiding officer are unneces-
sary. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.18 Subpoenas. 
The Postal Service is not authorized 

by law to issue subpoenas requiring the 
attendance or testimony of witnesses 
or the production of documents. This 
does not affect the authority of the 
Chief Postal Inspector to issue sub-
poenas for the production of documents 
or information pursuant to § 233.1(c) of 
this chapter. 

[39 FR 33213, Sept. 16, 1974, as amended at 56 
FR 55825, Oct. 30, 1991] 

§ 959.19 Witness fees. 
The Postal Service does not pay fees 

and expenses for a respondent’s wit-
nesses or for depositions requested by a 
respondent. 

§ 959.20 Depositions. 
(a) Not later than 5 days after the fil-

ing of respondent’s answer, any party 
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may file an application with the Re-
corder for the taking of testimony by 
deposition. In support of such applica-
tion, the applicant shall submit under 
oath or affirmation, a statement con-
taining the reasons why such testi-
mony should be taken by deposition, 
the time and place, and the name and 
address of the witness whose deposition 
is desired, the subject matter of the 
testimony of each witness, its rel-
evancy, and the name and address of 
the person before whom the deposition 
is to be taken. 

(b) If the application be granted, the 
order shall specify the time and place 
thereof, the name of the witness, the 
person before whom the deposition is 
to be taken, and any other necessary 
information. 

(c) Each deponent shall first be duly 
sworn, and the adverse party shall have 
the right to cross-examine. The ques-
tions and answers, together with all 
objections, shall be reduced to writing 
and, unless waived by stipulation of 
the parties, shall be read to and sub-
scribed by the witness in the presence 
of the deposition officer who shall cer-
tify it in the usual form. The deposi-
tion officer shall file the testimony 
taken by deposition as directed in the 
order. All objections made at the time 
of examination shall be noted by the 
deposition officer and the evidence ob-
jected to shall be taken subject to the 
objections. In lieu of participating in 
the oral examination, a party may 
transmit written interrogatories to the 
deposition officer, who shall propound 
them to the witness and record the an-
swers verbatim. Objections to rel-
evancy or materiality of testimony, or 
to errors and irregularities occurring 
at the oral examination in the manner 
of taking the deposition, in the form or 
relevancy or materiality of the ques-
tions or answers, in the oath or affir-
mation, or in the conduct of the par-
ties, and errors of any kind which 
might be obviated, cured or removed if 
promptly presented, are waived unless 
timely objection is made at the taking 
of the deposition. 

(d) At the hearing, any part or all of 
the deposition may be offered into evi-
dence by any party who was present or 
represented at the taking of the deposi-
tion or who had notice thereof. If the 

deposition is not offered and received 
into evidence, it shall not be consid-
ered as a part of the record. The admis-
sibility of depositions or parts thereof 
shall be governed by the rules of evi-
dence. 

(e) The party requesting the deposi-
tion shall pay all fees required to be 
paid to witnesses and the deposition of-
ficer, and shall provide an original and 
one copy thereof for the official record, 
and shall serve one copy upon the op-
posing party. 

(f) Within the United States, or with-
in a territory or possession subject to 
the dominion of the United States, 
depositions may be taken before an of-
ficer authorized to administer oaths by 
the laws of the United States or of the 
place where the examination is held; 
within a foreign country, depositions 
may be taken before a secretary of an 
embassy or legation, consul general, 
vice consul or consular agent of the 
United States, or any other person des-
ignated in the order for the taking of 
the deposition. 

(g) Depositions may also be taken 
and submitted on written interrog-
atories in substantially the same man-
ner as depositions taken by oral exam-
ination. When a deposition is taken 
upon written interrogatories and cross- 
interrogatories, none of the parties 
shall be present or represented, and no 
person, other than the witness, a steno-
graphic reporter, and the deposition of-
ficer, shall be present at the examina-
tion of the witness, which fact shall be 
certified by the deposition officer, who 
shall propound the interrogatories and 
cross-interrogatories to the witness in 
their order and cause the testimony to 
be reduced to writing in the witness’ 
own words. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.21 Transcript. 
(a) Hearings shall be stenographi-

cally reported by a contract reporter of 
the Postal Service under the super-
vision of the assigned presiding officer. 
Argument upon any matter may be ex-
cluded from the transcript by order of 
the presiding officer. A copy of the 
transcript shall be a part of the record 
and the sole official transcript of the 
proceeding. Copies of the transcript 
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shall be supplied to the parties by the 
reporter at rates not to exceed the 
maximum rates fixed by the contract 
between the Postal Service and the re-
porter. Copies of parts of the official 
record, other than the transcript, may 
be obtained by the respondent from the 
reporter upon the payment of a reason-
able price therefor. 

(b) Changes in the official transcript 
may be made only when they involve 
errors affecting substance, and then 
only in the manner herein provided. No 
physical changes shall be made in or 
upon the official transcript, or copies 
thereof, which have been filed with the 
record. Within 10 days after the receipt 
by any party of a copy of the official 
transcript, or any part thereof, a party 
may file a motion requesting correc-
tion of the transcript. The opposing 
party shall, within such time as may 
be specified by the presiding officer, 
notify the presiding officer in writing 
of his or her concurrence or disagree-
ment with the requested corrections. 
Failure to interpose timely objection 
to a proposed correction shall be con-
sidered to be concurrence. Thereafter, 
the presiding officer shall by order 
specify the corrections to be made in 
the transcript. The presiding officer on 
his or her own initiative may order 
corrections to be made in the tran-
script with prompt notice to the par-
ties of the proceeding. Any changes or-
dered by the presiding officer other 
than by agreement of the parties shall 
be subject to objection and exception. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.22 Proposed findings and conclu-
sions. 

(a) Each party, except one who fails 
to answer the complaint or, having an-
swered, either fails to appear at the 
hearing or indicates in the answer that 
he or she does not desire to appear, 
may submit proposed findings of fact, 
conclusions of law and supporting rea-
sons either in oral or written form. The 
presiding officer may also require the 
parties to submit proposed findings of 
fact and conclusions of law with sup-
porting reasons. 

(b) Proposed findings of fact, conclu-
sions of law and supporting reasons not 
presented orally before the close of the 

hearing, shall, unless otherwise di-
rected by the presiding officer, be filed 
within 15 days after the delivery of the 
official transcript to the Recorder, who 
shall notify the parties of the date of 
its receipt. The proposed findings of 
fact, conclusions of law and supporting 
reasons shall be set forth in serially 
numbered paragraphs, and shall state 
with particularity, all pertinent evi-
dentiary facts in the record with appro-
priate citations to the transcript or ex-
hibits supporting the proposed find-
ings. Each proposed conclusion of law 
shall be separately stated. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.23 Decisions. 

(a) Oral decisions. The presiding offi-
cer may, in his or her discretion, 
render an oral decision (an initial deci-
sion by an Administrative Law Judge, 
or a tentative or final decision by the 
Judicial Officer) at the close of the 
hearing. A party who desires an oral 
decision shall notify the presiding offi-
cer and the opposing party at least 5 
days prior to the date set for the hear-
ing. Either party may submit proposed 
findings of fact and conclusions of law 
either orally or in writing at the con-
clusion of the hearing. 

(b) Written initial decision by Adminis-
trative Law Judge. A written initial de-
cision shall be rendered with all due 
speed. The initial decision shall include 
findings of fact and conclusions of law, 
with the reasons therefor, upon all the 
material issues of fact or law presented 
on the record, and an appropriate 
order. The initial decision shall become 
the final decision of the Postal Service 
unless an appeal is taken in accordance 
with § 959.24. 

(c) Written tentative or final decision by 
the Judicial Officer. When the Judicial 
Officer presides at the hearing, he or 
she shall issue a final or a tentative de-
cision. Such decision shall include find-
ings of fact and conclusions of law, 
with the reasons therefor, upon all the 
material issues of fact or law presented 
on the record, and appropriate order. 
The tentative decision shall become 
the final decision of the Postal Service 
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unless exceptions are filed in accord-
ance with § 959.24. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.24 Exceptions to initial decision 
or tentative decision. 

(a) A party in a proceeding presided 
over by an Administrative Law Judge, 
except a party who failed to file an an-
swer, may appeal to the Judicial Offi-
cer by filing exceptions in a brief on 
appeal within 15 days from the receipt 
of the Administrative Law Judge’s 
written initial decision. 

(b) A party in a proceeding presided 
over by the Judicial Officer, except one 
who has failed to file an answer, may 
file exceptions within 15 days from the 
receipt of the Judicial Officer’s written 
tentative decision. 

(c) When an initial or tentative deci-
sion is rendered orally at the close of 
the hearing, the presiding officer may 
then establish and orally give notice to 
the parties participating in the hearing 
of the time limit within which excep-
tions must be filed. 

(d) Upon receipt of the brief on ap-
peal from an initial decision of an Ad-
ministrative Law Judge, the Recorder 
shall promptly transmit the record to 
the Judicial Officer. The date for filing 
the reply to a brief on appeal or to a 
brief in support of exceptions to a ten-
tative decision by the Judicial Officer 
is 10 days after the receipt thereof. No 
additional briefs shall be received un-
less requested by the Judicial Officer. 

(e) Briefs on appeal or in support of 
exceptions and replies thereto shall be 
filed in triplicate with the Recorder, 
and contain the following matter in 
the order indicated: 

(1) A subject index of the matters 
presented, with page references; a table 
of cases alphabetically arranged; a list 
of statutes and texts cited, with page 
references. 

(2) A concise abstract or statement of 
the case. 

(3) Numbered exceptions to specific 
findings of fact or conclusions of law of 
the presiding officer. 

(4) A concise argument clearly set-
ting forth points of fact and of law re-
lied upon in support of, or in opposition 
to, each exception taken, together with 
specific references to the pertinent 

parts of the record and the legal or 
other authorities relied upon. 

(f) Unless permission is granted by 
the Judicial Officer, no brief on appeal 
or in support of exceptions shall exceed 
50 printed or 100 typewritten pages dou-
ble spaced. 

(g) The Judicial Officer will extend 
the time to file briefs only upon writ-
ten motion for good cause found. The 
Recorder shall promptly notify the 
movant of the Judicial Officer’s deci-
sion on the motion. If a brief is not 
filed within the time prescribed, the 
defaulting party will be deemed to 
have abandoned the appeal or waived 
the exceptions, and the initial or ten-
tative decision shall become the final 
decision of the Postal Service. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.25 Judicial Officer. 
The Judicial Officer is authorized (a) 

to act as presiding officer at hearings, 
(b) to render tentative decisions, (c) to 
render final decisions of the Postal 
Service, (d) to refer the record in any 
proceedings to the Postmaster General 
or the Deputy Postmaster General who 
will make the final decision of the 
Postal Service, and (e) to revise or 
amend these rules of practice. The en-
tire official record will be considered 
before a final decision of the Postal 
Service is rendered. Before rendering a 
final decision of the Postal Service, the 
Judicial Officer may order the hearing 
reopened for the presentation of addi-
tional evidence by the parties. 

§ 959.26 Motion for reconsideration. 
A party may file a motion for recon-

sideration of a final decision of the 
Postal Service within 10 days after re-
ceiving it, or within such longer period 
as the Judicial Officer may fix. Each 
motion for reconsideration shall be ac-
companied by a brief clearly setting 
forth the points of fact and of law re-
lied upon in support of said motion. 

§ 959.27 Modification or revocation of 
orders. 

A party against whom an order has 
been issued may file with the Recorder 
an application for modification or rev-
ocation, addressed to the Judicial Offi-
cer. The Recorder shall transmit a 
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copy of the application to the General 
Counsel, who shall file a written reply 
within 10 days after filing, or such 
other period as the Judicial Officer 
may fix. A copy of the reply shall be 
sent to the applicant by the Recorder. 
Thereafter an order granting or deny-
ing such application in whole or in part 
will be issued by the Judicial Officer. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.28 Computation of time. 
A designated period of time excludes 

the day the period begins, and includes 
the last day of the period unless the 
last day is a Saturday, Sunday, or legal 
holiday, in which event the period runs 
until the close of business on the next 
business day. 

§ 959.29 Official record. 
The transcript of testimony together 

with all pleadings, orders, exhibits, 
briefs and other documents filed in the 
proceedings shall constitute the offi-
cial record of the proceeding. 

§ 959.30 Public information. 
The Librarian of the Postal Service 

maintains for public inspection in the 
Library copies of all initial, tentative 
and final decisions of the Postal Serv-
ice. The Recorder maintains the com-
plete official record of every pro-
ceeding. 

[39 FR 33213, Sept. 16, 1974, as amended at 63 
FR 66052, Dec. 1, 1998] 

§ 959.31 Ex parte communications. 
The provisions of 5 U.S.C. 551(14), 

556(d) and 557(d) prohibiting ex parte 
communications are made applicable 
to proceedings under these rules of 
practice. 

[42 FR 5358, Jan. 28, 1977] 

PART 960—RULES RELATIVE TO IM-
PLEMENTATION OF THE EQUAL 
ACCESS TO JUSTICE ACT IN 
POSTAL SERVICE PROCEEDINGS 

Subpart A—General Provisions 

Sec. 
960.1 Purpose of these rules. 
960.2 When the Act applies. 
960.3 Proceedings covered. 

960.4 Eligibility of applicants. 
960.5 Standards for awards. 
960.6 Allowable fees and expenses. 
960.7 Rulemaking on maximum rates for at-

torney fees. 
960.8 Official authorized to take final action 

under the Act. 

Subpart B—Information Required from 
Applicants 

960.9 Contents of application. 
960.10 Net worth exhibit. 
960.11 Documentation of fees and expenses. 
960.12 When an application may be filed. 

Subpart C—Procedures for Considering 
Applications 

960.13 Filing and service of documents. 
960.14 Answer to application. 
960.15 Reply. 
960.16 Comments by other parties. 
960.17 Settlement. 
960.18 Further proceedings. 
960.19 Decision. 
960.20 Further Postal Service review. 
960.21 Judicial review. 
960.22 Payment of award. 

AUTHORITY: 5 U.S.C. 504 (c)(1); 39 U.S.C. 204, 
401 (2). 

SOURCE: 46 FR 45945, Sept. 16, 1981, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 960.1 Purpose of these rules. 

The Equal Access to Justice Act, 5 
U.S.C. 504 (called ‘‘the Act’’ in this 
part), provides for the award of attor-
ney fees and other expenses to eligible 
individuals and entities who are parties 
to certain administrative proceedings 
(called ‘‘adversary adjudications’’) be-
fore the Postal Service. An eligible 
party may receive an award when it 
prevails over the Postal Service, unless 
the Postal Service’s position was sub-
stantially justified or special cir-
cumstances make an award unjust. The 
rules in this part describe the parties 
eligible for awards and the proceedings 
that are covered. They also explain 
how to apply for awards, and the proce-
dures and standards that the Postal 
Service will use to make them. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6797, Mar. 5, 1987] 

VerDate Aug<31>2005 15:28 Jul 29, 2008 Jkt 214141 PO 00000 Frm 00307 Fmt 8010 Sfmt 8010 Y:\SGML\214141.XXX 214141eb
en

th
al

l o
n 

P
R

O
D

P
C

60
 w

ith
 C

F
R



298 

39 CFR Ch. I (7–1–08 Edition) § 960.2 

§ 960.2 When the Act applies. 

The Act applies to any adversary ad-
judication pending or commenced be-
fore the Postal Service on or after Au-
gust 5, 1985. It also applies to any ad-
versary adjudication commenced on or 
after October 1, 1984, and finally dis-
posed of before August 5, 1985, provided 
that an application for fees and ex-
penses, as described in subpart B of 
these rules, has been filed with the 
Postal Service within 30 days after Au-
gust 5, 1985, and to any adversary adju-
dication pending on or commenced on 
or after October 1, 1981, in which an ap-
plication for fees and other expenses 
was timely filed and was dismissed for 
lack of jurisdiction. 

[52 FR 6797, Mar. 5, 1987] 

§ 960.3 Proceedings covered. 

(a) The Act applies to adversary adju-
dications conducted by the Postal 
Service. These are: 

(1) Adjudications under 5 U.S.C. 554 
in which the position of the Postal 
Service is presented by an attorney or 
other representative who enters an ap-
pearance and participates in the pro-
ceeding (for the Postal Service, the 
types of proceedings generally covered 
are proceedings relative to false rep-
resentation and cease and desist orders 
and mailability under chapter 30 of 
title 39, U.S.C., with the exception of 
proceedings under 39 U.S.C. 3008); and 

(2) Appeals of decisions of con-
tracting officers made pursuant to sec-
tion 6 of the Contract Disputes Act of 
1978 (41 U.S.C. 605) before the Postal 
Service Board of Contract Appeals as 
provided in section 8 of that Act. (41 
U.S.C. 607). 

(b) The Postal Service may also des-
ignate a proceeding not listed in para-
graph (a) of this section as an adver-
sary adjudication for purposes of the 
Act by so stating in an order initiating 
the proceeding or designating the mat-
ter for hearing. The failure to des-
ignate a proceeding as an adversary ad-
judication shall not preclude the filing 
of an application by a party who be-
lieves the proceeding is covered by the 
Act; whether the proceeding is covered 
will then be an issue for resolution in 
proceedings on the application. 

(c) If a proceeding includes both mat-
ters covered by the Act and matters 
specifically excluded from coverage, 
any award made will include only fees 
and expenses related to covered issues. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987; 67 FR 62179, Oct. 4, 2002] 

§ 960.4 Eligibility of applicants. 

(a) To be eligible for an award of at-
torney fees and other expenses under 
the Act, the applicant must be a party 
to the adversary adjudication for which 
it seeks an award. The term ‘‘party’’ is 
defined in 5 U.S.C. 551(3). The applicant 
must show by clear and convincing evi-
dence that it meets all conditions of 
eligibility set out in this subpart and 
in subpart B and must submit addi-
tional information to verify its eligi-
bility upon order by the adjudicative 
officer. 

(b) The types of eligible applicants 
are as follows: 

(1) An individual with a net worth of 
not more than $2 million; 

(2) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interests, 
and not more than 500 employees; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code 
(26 U.S.C. 501(c)(3)) with not more than 
500 employees; 

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a)) 
with not more than 500 employees; and 

(5) Any other partnerships, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth 
of not more than $7 million and not 
more than 500 employees. 

(c) For the purposes of eligibility, the 
net worth and number of employees of 
an applicant shall be determined as of 
the date the proceeding was initiated, 
which in proceedings before the Board 
of Contract Appeals is the date the ap-
plicant files its appeal to the Board. 

(d) An applicant who owns an unin-
corporated business will be considered 
as an ‘‘individual’’ rather than a ‘‘sole 
owner of an unincorporated business’’ 
if the issues on which the applicant 
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prevails are related primarily to per-
sonal interests rather than to business 
interests. 

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the 
applicant, under the applicant’s direc-
tion and control. Part-time employees 
shall be included on a proportional 
basis. 

(f) The net worth and number of em-
ployees of the applicant and all of its 
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation 
or other entity of which the applicant 
directly or indirectly owns or controls 
a majority of the voting shares or 
other interest, will be considered an af-
filiate for purposes of this part, unless 
the adjudicative officer determines 
that such treatment would be unjust 
and contrary to the purposes of the Act 
in light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the adjudicative officer may de-
termine that financial relationships of 
the applicant other than those de-
scribed in this paragraph constitute 
special circumstances that would make 
an award unjust. 

(g) An applicant that participates in 
a proceeding primarily on behalf of one 
or more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987] 

§ 960.5 Standards for awards. 
(a) A prevailing applicant may re-

ceive an award for fees and expenses in-
curred in connection with a proceeding, 
including expenses and fees incurred in 
filing for an award under the Act, or in 
a significant and discrete substantive 
portion of the proceeding, unless the 
position of the agency over which the 
applicant has prevailed was substan-
tially justified. The position of the 
agency includes in addition to the posi-
tion taken by the agency in the adver-
sary adjudication, the action or failure 
to act by the agency upon which the 
adversary adjudication is based. The 
burden of proof that an award should 

not be made to an eligible prevailing 
applicant is on Postal Service counsel. 

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding 
or if special circumstances make the 
award sought unjust. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987] 

§ 960.6 Allowable fees and expenses. 
(a) Awards will be based on rates cus-

tomarily charged by persons engaged 
in the business of acting as attorneys, 
agents and expert witnesses, even if the 
services were made available without 
charge or at a reduced rate to the ap-
plicant. Attorney fees may not be re-
covered by parties appearing pro se in 
postal proceedings. 

(b) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed $125.00 per hour, or such rate as 
prescribed by 5 U.S.C. 504. No award to 
compensate an expert witness may ex-
ceed the highest rate at which the 
Postal Service pays expert witnesses. 
However, an award may also include 
the reasonable expenses of the attor-
ney, agent, or witness as a separate 
item, if the attorney, agent or witness 
ordinarily charges clients separately 
for such expenses. 

(c) In determining the reasonableness 
of the fee sought for an attorney, agent 
or expert witness, the adjudicative offi-
cer shall consider the following: 

(1) If the attorney, agent or witness 
is in private practice, his or her cus-
tomary fee for similar services, or, if 
an employee of the applicant, the fully 
allocated cost of the services; 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent or witness ordinarily 
performs services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the proceeding; and 

(5) Such other factors as may bear on 
the value of the services provided. 

(d) The reasonable cost of any study, 
analysis, engineering report, test, 
project or similar matter prepared on 
behalf of a party may be awarded, to 
the extent that the charge for the serv-
ice does not exceed the prevailing rate 
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for similar services, and the study or 
other matter was necessary for prepa-
ration of the applicant’s case. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987; 66 FR 55577, Nov. 2, 2001] 

§ 960.7 Rulemaking on maximum rates 
for attorney fees. 

(a) If warranted by an increase in the 
cost of living or by special cir-
cumstances (such as limited avail-
ability of attorneys qualified to handle 
certain types of proceedings), the Post-
al Service may adopt regulations pro-
viding that attorney fees may be 
awarded at a rate higher than $125.00 
per hour, or such rate as prescribed by 
5 U.S.C. 504, in some or all of the types 
of proceedings covered by this part. 
The Postal Service will conduct any 
rulemaking proceedings for this pur-
pose under the informal rulemaking 
procedures of the Administrative Pro-
cedure Act. 

(b) Any person may request the Post-
al Service to initiate a rulemaking pro-
ceeding to increase the maximum rate 
for attorney fees. The request should 
identify the rate the person believes 
the Postal Service should establish and 
the types of proceedings in which the 
rate should be used. It should also ex-
plain fully the reasons why the higher 
rate is warranted. The Postal Service 
will respond to the request within 60 
days after it is filed, by determining to 
initiate a rulemaking proceeding, de-
nying the request, or taking other ap-
propriate action. 

[46 FR 45945, Sept. 16, 1981, as amended at 66 
FR 55577, Nov. 2, 2001] 

§ 960.8 Official authorized to take final 
action under the Act. 

The Postal Service official who ren-
ders the final agency decision in a pro-
ceeding under § 952.26 or § 953.15, or the 
panel that renders the decision in an 
appeal before the Board of Contract 
Appeals under part 955 procedures, as 
the case may be, is authorized to take 
final action on matters pertaining to 
the Equal Access to Justice Act as ap-
plied to the proceeding. 

[52 FR 6798, Mar. 5, 1987] 

Subpart B—Information Required 
From Applicants 

§ 960.9 Contents of application. 
(a) An application for an award of 

fees and expenses under the Act shall 
identify the applicant and the pro-
ceeding for which an award is sought. 
The application shall show that the ap-
plicant has prevailed and identify the 
position of the Postal Service in the 
proceeding that the applicant alleges 
was not substantially justified. Unless 
the applicant is an individual, the ap-
plication shall also state the number of 
employees of the applicant and de-
scribe briefly the type and purpose of 
its organization or business. 

(b) The application shall also include 
a statement that the applicant’s net 
worth does not exceed $2 million (if an 
individual) or $7 million (for all other 
applicants, including their affiliates.) 
However, an applicant may omit this 
statement if: 

(1) It attaches a copy of a ruling by 
the Internal Revenue Service that it 
qualifies as an organization described 
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the 
case of a tax-exempt organization not 
required to obtain a ruling from the In-
ternal Revenue Service on its exempt 
status, a statement that describes the 
basis for the applicant’s belief that it 
qualifies under such section; or 

(2) It states on the application that it 
is a cooperative association as defined 
in section 15(a) of the Agricultural 
Marketing Act (12 U.S.C. 1141j(a)). 

(c) The application shall state the 
amount of fees and expenses for which 
an award is sought. 

(d) The application may also include 
any other matters that the applicant 
wishes the Postal Service to consider 
in determining whether and in what 
amount an award should be made. 

(e) The application shall be signed by 
the applicant or an authorized officer 
or attorney of the applicant. It shall 
also contain or be accompanied by a 
written verification under oath or 
under penalty of perjury that the infor-
mation provided in the application is 
true and correct. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987] 
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§ 960.10 Net worth exhibit. 

(a) Each applicant except a qualified 
tax-exempt organization or cooperative 
association must provide with its ap-
plication a detailed exhibit showing 
the net worth of the applicant and any 
affiliates (as defined in § 960.4(f)) when 
the proceeding was initiated. The ex-
hibit may be in any form convenient to 
the applicant that provides full disclo-
sure of the applicant’s and its affili-
ates’ assets and liabilities and is suffi-
cient to determine whether the appli-
cant qualifies under the standards in 
this part. The adjudicative officer may 
require an applicant to file additional 
information to determine its eligibility 
for an award. 

(b) Ordinarily, the net worth exhibit 
will be included in the public record of 
the proceeding. However, an applicant 
that objects to public disclosure of in-
formation in any portion of the exhibit 
and believes there are legal grounds for 
withholding it from disclosure may 
submit that portion of the exhibit di-
rectly to the adjudicative officer in a 
sealed envelope labeled ‘‘Confidential 
Financial Information’’, accompanied 
by a motion to withhold the informa-
tion from public disclosure. The mo-
tion shall describe the information 
sought to be withheld and explain, in 
detail, why it falls within one or more 
of the specific exemptions from manda-
tory disclosure under the Freedom of 
Information Act, 5 U.S.C. 552(b) (1) 
through (9), why public disclosure of 
the information would adversely affect 
the applicant, and why disclosure is 
not required in the public interest. The 
material in question shall be served on 
counsel representing the agency 
against which the applicant seeks an 
award, but need not be served on any 
other party to the proceeding. If the 
adjudicative officer finds that the in-
formation should not be withheld from 
disclosure, it shall be placed in the 
public record of the proceeding. Other-
wise, any request to inspect or copy 
the exhibit shall be disposed of in ac-
cordance with the Postal Service’s es-
tablished procedures under the Free-
dom of Information Act, part 265 of 
this title. 

§ 960.11 Documentation of fees and ex-
penses. 

(a) The application shall be accom-
panied by full documentation of the 
fees and expenses, including the cost of 
any study, analysis, engineering re-
port, test, project or similar matter, 
for which an award is sought. A sepa-
rate itemized statement shall be sub-
mitted for each professional firm or in-
dividual whose services are covered by 
the application, showing the hours 
spent in connection with the pro-
ceeding by each individual, a descrip-
tion of the specific services performed, 
the rate at which each fee has been 
computed, any expenses for which re-
imbursement is sought, the total 
amount claimed, and the total amount 
paid or payable by the applicant or by 
any other person or entity for the serv-
ices provided. The adjudicative officer 
may require the applicant to provide 
vouchers, receipts, or other substan-
tiation for any expenses claimed. In ad-
dition, the Board of Contract Appeals 
may require an applicant to submit to 
an audit by the Postal Service of its 
claimed fees and expenses. 

(b) Where the case has been sustained 
in part and denied in part or where the 
applicant has prevailed in only a sig-
nificant and discrete substantive por-
tion of the case, the application must 
be limited to fees and expenses allo-
cable to the portion of the case as to 
which the applicant was the prevailing 
party. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987] 

§ 960.12 When an application may be 
filed. 

(a) An application may be filed when-
ever the applicant has prevailed in the 
proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding, but in no case later than 30 
days after the Postal Service’s final 
disposition of the proceeding. 

(b) If review or reconsideration is 
sought or taken of a decision as to 
which an applicant believes it has pre-
vailed, proceedings for the award of 
fees shall be stayed pending final dis-
position of the underlying controversy. 

(c) For purposes of this rule, final 
disposition means the later of (1) the 
date on which an initial decision or 
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other recommended disposition of the 
merits of the proceeding by an adju-
dicative officer or intermediate review 
board becomes administratively final; 

(2) Issuance of an order disposing of 
any petitions for reconsideration of the 
Postal Service’s final order in the pro-
ceeding; 

(3) If no petition for reconsideration 
is filed, the last date on which such a 
petition could have been filed; 

(4) Issuance of a final order or any 
other final resolution of a proceeding, 
such as a settlement or voluntary dis-
missal, which is not subject to a peti-
tion for reconsideration; 

(5) In proceedings under 39 U.S.C. 
3005, on the date that an Administra-
tive Law Judge enters an order indefi-
nitely suspending further proceedings 
on the basis of a compromise agree-
ment entered into between the parties; 
or 

(6) In proceedings before the Board of 
Contract Appeals, the Board of Con-
tract Appeals decision on quantum. 
When the Board decides only entitle-
ment and remands the issue of quan-
tum to the parties, the final disposi-
tion occurs when the parties execute 
an agreement on quantum, or if the 
parties cannot agree on quantum and 
resubmit the quantum dispute to the 
Board, when the Board issues a deci-
sion on quantum. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987] 

Subpart C—Procedures for 
Considering Applications 

§ 960.13 Filing and service of docu-
ments. 

Any application for an award or 
other pleading or document related to 
an application shall be filed and served 
on all parties to the proceeding in the 
same manner as other pleadings in the 
proceeding, except as provided in 
§ 960.11(b) for confidential financial in-
formation. 

§ 960.14 Answer to application. 
(a) Within 30 days after service of an 

application, counsel representing the 
Postal Service may file an answer to 
the application. Unless the Postal 
Service counsel requests an extension 

of time for filing or files a statement of 
intent to negotiate under paragraph (b) 
of this section, failure to file an answer 
within the 30-day period may be treat-
ed as a consent to the award requested. 

(b) If the Postal Service counsel and 
the applicant believe that the issues in 
the fee application can be settled, they 
may jointly file a statement of their 
intent to negotiate a settlement. The 
filing of this statement shall extend 
the time for filing an answer for an ad-
ditional 30 days, and further extensions 
may be granted by the adjudicative of-
ficer upon request by Postal Service 
counsel and the applicant. 

(c) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in sup-
port of the Postal Service’s position. If 
the answer is based on any alleged 
facts not already in the record of the 
proceeding, the Postal Service shall in-
clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under § 960.19. 

§ 960.15 Reply. 

Within 15 days after service of an an-
swer, the applicant may file a reply. If 
the reply is based on any alleged facts 
not already in the record of the pro-
ceeding, the applicant shall include 
with the reply either supporting affida-
vits or a request for further pro-
ceedings under § 960.19. 

§ 960.16 Comments by other parties. 

Any party to a proceeding other than 
the applicant and Postal Service may 
file comments on an application within 
30 days after it is served or on an an-
swer within 15 days after it is served. A 
commenting party may not participate 
further in proceedings on the applica-
tion unless the adjudicative officer de-
termines that the public interest re-
quires such participation in order to 
permit full exploration of matters 
raised in the comments. 

§ 960.17 Settlement. 

The applicant and the Postal Service 
may agree on a proposed settlement of 
the award before final action on the ap-
plication, either in connection with a 
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settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded. If a pre-
vailing party and Postal Service coun-
sel agree on a proposed settlement of 
an award before an application has 
been filed, the application shall be filed 
with the proposed settlement. 

§ 960.18 Further proceedings. 
(a) Ordinarily, the determination of 

an award will be made on the basis of 
the written record. However, on re-
quest of either the applicant or Postal 
Service counsel, or on his or her own 
initiative, the adjudicative officer may 
order further proceedings, such as an 
informal conference, oral argument, 
additional written submissions, or an 
evidentiary hearing. Such further pro-
ceedings shall be held only when nec-
essary for full and fair resolution of the 
issues arising from the application, and 
shall be conducted as promptly as pos-
sible. Whether or not the position of 
the agency was substantially justified 
shall be determined on the basis of the 
entire administrative record that is 
made in the adversary adjudication for 
which fees and other expenses are 
sought. 

(b) A request that the adjudicative 
officer order further proceedings under 
this section shall specifically identify 
the information sought or the disputed 
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987] 

§ 960.19 Decision. 
(a) The adjudicative officer shall 

issue an initial decision on the applica-
tion as promptly as possible after com-
pletion of proceedings on the applica-
tion. The decision shall include written 
findings and conclusions on the appli-
cant’s eligibility and status as a pre-
vailing party, and an explanation of 
the reasons for any difference between 
the amount requested and the amount 
awarded. The decision shall also in-
clude, if at issue, findings on whether 
the Postal Service’s position was sub-
stantially justified, whether the appli-
cant unduly protracted the pro-
ceedings, or whether special cir-
cumstances make an award unjust. If 

the applicant has sought an award 
against the Postal Service and another 
agency, the decision shall allocate re-
sponsibility for payment of any award 
made between the Postal Service and 
the other agency, and shall explain the 
reasons for the allocation made. 

(b) The Board of Contract Appeals 
shall issue its decision on the applica-
tion as promptly as possible after com-
pletion of proceedings on the applica-
tion. Whenever possible, the decision 
shall be made by the same Administra-
tive Judge or panel that decided the 
contract appeal for which fees are 
sought. The decision shall be in the for-
mat described in paragraph (a) of this 
section. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987] 

§ 960.20 Further Postal Service review. 

(a) Either the applicant or Postal 
Service counsel may seek review of the 
initial decision on the fee application, 
in accordance with § 952.25 or § 953.14. If 
neither the applicant nor the Postal 
Service counsel seeks review, the ini-
tial decision on the application shall 
become a final decision of the Postal 
Service 30 days after it is issued. If re-
view is taken, the Judicial Officer will 
issue a final decision on the applica-
tion or remand the application to the 
adjudicative officer for further pro-
ceedings. 

(b) In Board of Contract Appeals pro-
ceedings, either party may seek recon-
sideration of the decision on the fee ap-
plication in accordance with 39 CFR 
955.30. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987] 

§ 960.21 Judicial review. 

A party other than the Postal Serv-
ice may, within 30 days after a deter-
mination on the award is made, appeal 
the determination to the court of the 
United States having jurisdiction to re-
view the merits of the underlying deci-
sion of the agency adversary adjudica-
tion in accordance with 5 U.S.C. 
504(c)(2). 

[52 FR 6799, Mar. 5, 1987] 
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§ 960.22 Payment of award. 

An applicant seeking payment of an 
award shall submit to the Judicial Offi-
cer a copy of the Postal Service’s final 
decision granting the award, accom-
panied by a statement that the appli-
cant will not seek review of the deci-
sion in the United States courts. Re-
quests for payment should be sent to: 
Judicial Officer, 2101 Wilson Boulevard, 
Suite 600, Arlington, VA 22201–3078. The 
Judicial Officer shall submit certifi-
cation for payment to the Postal Data 
Center. The Postal Service will pay the 
amount awarded to the applicant with-
in 60 days, unless judicial review of the 
award or of the underlying decision of 
the adversary adjudication has been 
sought by the applicant or any other 
party to the proceeding. 

[46 FR 45945, Sept. 16, 1981, as amended at 63 
FR 66052, Dec. 1, 1998] 

PART 961—RULES OF PRACTICE IN 
PROCEEDINGS RELATIVE TO EM-
PLOYEE HEARING PETITIONS 
UNDER SECTION 5 OF THE DEBT 
COLLECTION ACT 

Sec. 
961.1 Authority for rules. 
961.2 Scope of rules. 
961.3 Definitions. 
961.4 Employee petition for a hearing and 

supplement to petition. 
961.5 Effect of Petition filing. 
961.6 Filing, docketing and serving docu-

ments; computation of time; representa-
tion of parties. 

961.7 Answer to Petition and Supplement to 
Petition. 

961.8 Hearing Official authority and respon-
sibilities. 

961.9 Effect of Hearing Official’s decision; 
motion for reconsideration. 

961.10 Waiver of employee rights. 
961.11 Ex parte communications. 

AUTHORITY: 39 U.S.C. 204, 401; 5 U.S.C. 
5514(a). 

SOURCE: 51 FR 1251, Jan. 10, 1986, unless 
otherwise noted. 

§ 961.1 Authority for rules. 

These rules are issued by the Judicial 
Officer pursuant to authority delegated 
by the Postmaster General. 

§ 961.2 Scope of rules. 

The rules in this part apply to the 
hearing provided by section 5 of the 
Debt Collection Act of 1982, as amend-
ed, 5 U.S.C. 5514(a), on the Postal Serv-
ice’s determination of the existence or 
amount of an employee debt to the 
Postal Service, or of the terms of the 
employee’s debt repayment schedule. 
In addition, these rules, as appropriate, 
apply to a hearing under section 5 of 
the Debt Collection Act when an Ad-
ministrative Law Judge or an Adminis-
trative Judge in the Judicial Officer 
Department is designated as the Hear-
ing Official for a creditor Federal agen-
cy other than the Postal Service pursu-
ant to an agreement between the Post-
al Service and that agency. 

§ 961.3 Definitions. 

(a) Employee refers to a current em-
ployee of the Postal Service or another 
Federal agency who is alleged to be in-
debted to the Postal Service or another 
creditor Federal agency and whose 
hearing under section 5 of the Debt 
Collection Act is being conducted 
under these rules. 

(b) General Counsel refers to the Gen-
eral Counsel of the Postal Service, and 
includes a designated representative. 

(c) Hearing Official refers to an Ad-
ministrative Law Judge qualified to 
hear cases under the Administrative 
Procedure Act, an Administrative 
Judge appointed under the Contract 
Disputes Act of 1978, or any other 
qualified person not under the control 
or supervision of the Postmaster Gen-
eral, who is designated by the Judicial 
Officer to conduct the hearing under 
section 5 of the Debt Collection Act of 
1982, as amended, 5 U.S.C. 5514(a). 

(d) Judicial Officer refers to the Judi-
cial Officer or Acting Judicial Officer 
of the United States Postal Service. 

(e) Notice of Involuntary Administrative 
Salary Offsets Under the Debt Collection 
Act refers to the formal written notice 
required by section 5 of the Debt Col-
lection Act before involuntary collec-
tion deductions can be taken from an 
employee’s salary. 

(f) Postmaster/Installation Head refers 
to the Postal Service official who is au-
thorized under the Postal Service Em-
ployee and Labor Relations Manual to 
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make the initial determination of em-
ployee indebtedness and to issue the 
‘‘Notice of Involuntary Administrative 
Salary Offsets Under the Debt Collec-
tion Act.’’ 

(g) Recorder refers to the Recorder, 
Judicial Officer Department, U.S. Post-
al Service, 2101 Wilson Boulevard, 
Suite 600, Arlington, VA 22201–3078. 

[51 FR 1251, Jan. 10, 1986, as amended at 63 
FR 66053, Dec. 1, 1998] 

§ 961.4 Employee petition for a hearing 
and supplement to petition. 

(a) If an employee desires a hearing, 
prescribed by section 5 of the Debt Col-
lection Act, on the Postal Service’s de-
termination of the existence or amount 
of a debt, or on the involuntary repay-
ment terms proposed by the Postal 
Service, the employee must file a writ-
ten, signed petition with the Recorder, 
Judicial Officer Department, U.S. Post-
al Service, 2101 Wilson Boulevard, 
Suite 600, Arlington, VA 22201–3078, on 
or before the fifteenth (15th) calendar 
day following the employee’s receipt of 
the Postal Service’s ‘‘Notice of Invol-
untary Administrative Salary Offsets 
Under the Debt Collection Act.’’ 

(b) The hearing petition is to include 
the following: 

(1) The words, ‘‘Petition for Hearing 
Under the Debt Collection Act,’’ promi-
nently captioned at the top of the first 
page: 

(2) The name of the employee peti-
tioner and the employee’s work and 
home addresses, and work and home 
telephone numbers; or other address 
and telephone number where the em-
ployee may be contacted about the 
hearing proceedings; 

(3) A statement of the date the em-
ployee received the ‘‘Notice of Involun-
tary Administrative Salary Offsets 
Under the Debt Collection Act,’’ and a 
copy of the Notice; 

(4) A statement indicating whether 
the employee requests an oral hearing 
or a hearing based solely on written 
submissions; 

(5) If the employee requests an oral 
hearing, a statement of the evidence he 
or she will produce which makes an 
oral hearing necessary, including a list 
of witnesses, with their addresses, 
whom the employee expects to call; the 
proposed city for the hearing site, with 

justification for holding the hearing in 
that city; and recommended alter-
native dates for the hearing; which 
should be within 40 days from filing the 
Petition; 

(6) A statement of the grounds upon 
which the employee objects to the 
Postal Service’s determination of the 
existence or amount of the debt, or to 
the proposed offset schedule. This 
statement should identify and explain 
with reasonable specificity and brevity 
the facts, evidence, and legal argu-
ments, if any, which the employee be-
lieves support his or her position; 

(7) Copies of all records in the em-
ployee’s possession which relate to the 
debt; and 

(8) If an employee contends that the 
Postal Service’s proposed offset sched-
ule would result in a severe financial 
hardship on the employee and his or 
her spouse and dependents, an alter-
native offset schedule, and a statement 
and supporting documents indicating 
for the employee and his or her spouse 
and dependents for the one year pre-
ceding the Postal Service’s notice and 
for the repayment period proposed by 
the employee in his or her alternative 
offset schedule, their total income 
from all sources; assets; liabilities; 
number of dependents; and expenses for 
food, housing, clothing, transportation, 
medical care, and exceptional expenses, 
if any. 

(c) The employee may, if necessary, 
file with the Recorder, additional in-
formation as a Supplement to the Peti-
tion on or before the thirtieth (30th) 
calendar day following the employee’s 
receipt of the Postal Service’s ‘‘Notice 
of Involuntary Administrative Salary 
Offsets Under the Debt Collection 
Act.’’ 

[51 FR 1251, Jan. 10, 1986, as amended at 63 
FR 66053, Dec. 1, 1998] 

§ 961.5 Effect of Petition filing. 

Upon receipt and docketing of the 
employee’s Petition for a hearing, the 
Recorder will notify the Postmaster/In-
stallation Head and the General Coun-
sel that the Petition has been filed and 
that pursuant to section 5 of the Debt 
Collection Act, a timely-filed Petition 
for a hearing stays further collection 
action. 
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§ 961.6 Filing, docketing and serving 
documents; computation of time; 
representation of parties. 

(a) Filing. All documents relating to 
the Debt Collection Act hearing pro-
ceedings must be filed by the employee 
or the General Counsel with the Re-
corder. (Normal Recorder office busi-
ness hours are between 8:15 a.m. and 
4:45 p.m., eastern standard or day-light 
saving time as appropriate during the 
year.) The Recorder will transmit a 
copy of each document filed to the 
other party, and the original to the 
Hearing Official. 

(b) Docketing. The Recorder will 
maintain a docket record of Debt Col-
lection Act hearing petition pro-
ceedings and will assign each employee 
Petition a docket number. After notifi-
cation of the docket number, the em-
ployee and General Counsel should 
refer to it on any further filings re-
garding the Petition. 

(c) Time computation. A filing period 
under the rules in this part excludes 
the day the period begins, and includes 
the last day of the period unless the 
last day is a Saturday, Sunday, or legal 
holiday, in which event the period runs 
until the close of business on the next 
business day. 

(d) Representation of parties. After the 
filing of the Petition, further document 
transmittals for, or communications 
with, the Postmaster/Installation Head 
or Postal Service shall be through 
their representative, the General Coun-
sel, or, if an appropriate notice of ap-
pearance is filed, the General Counsel’s 
designee. If a notice of appearance by 
an attorney authorized to practice law 
in any of the United States or the Dis-
trict of Columbia or a territory of the 
United States is filed in behalf of an 
employee, further transmissions of 
documents and other communications 
with the employee shall be made 
through his or her attorney rather 
than directly with the employee. 

§ 961.7 Answer to Petition and Supple-
ment to Petition. 

If the employee’s Petition states rea-
sons to support the employee’s posi-
tion, within 15 days from notice of the 
Petition, the General Counsel shall file 
an Answer to the Petition, and attach 
all available relevant records and docu-

ments in support of the Postal Serv-
ice’s claim, and a list of witnesses the 
Postal Service intends to call if an oral 
hearing is granted. If the employee 
files a Supplement to the Petition, the 
General Counsel, within ten (10) cal-
endar days from the filing of the Sup-
plement with the Recorder must file 
any Supplemental Answer and records 
to support the position of the Postal 
Service. 

§ 961.8 Hearing Official authority and 
responsibilities. 

The Hearing Official shall provide a 
full and fair hearing. The proceedings 
must be expedited to ensure issuance of 
the final decision no later than 60 days 
after the filing of the employee’s hear-
ing Petition. The Hearing Official’s au-
thority includes, but is not limited to, 
the following: 

(a) Ruling on all offers, motions or 
requests by the parties; 

(b) Issuing any notices, orders or 
memoranda to the parties concerning 
the hearing proceedings; 

(c) Using telephone conferences with 
the parties to expedite the proceedings. 
A memorandum of a telephone con-
ference will be transmitted to both par-
ties; 

(d) Determining if an oral hearing 
should be held; and setting the place, 
date and time for the hearing or the 
taking of testimony by telephone con-
ference; 

(e) Administering oaths or affirma-
tions to witnesses, and conducting the 
hearing in a manner to maintain dis-
cipline and decorum while assuring 
that relevant, reliable and probative 
evidence is elicited on the issues in dis-
pute, but irrelevant, immaterial or rep-
etitious evidence is excluded; 

(f) Establishing the record in the 
case; 

(g) Issuing the final decision orally or 
in writing no later than sixty (60) days 
after the filing of the employee’s hear-
ing Petition. When an oral decision is 
rendered, a written confirmation will 
thereafter be sent to the parties. The 
decision must include the determina-
tion of the amount and validity of the 
alleged debt and, where applicable, the 
repayment schedule. It should also in-
clude findings and reasons. 
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§ 961.9 Effect of Hearing Official’s de-
cision; motion for reconsideration. 

The Hearing Official’s decision shall 
be the final administrative determina-
tion on the employee’s debt or repay-
ment schedule. No reconsideration of 
the decision will be allowed unless a 
motion for reconsideration is filed by 
either party within 10 days from re-
ceipt of the decision and shows good 
reasons for reconsideration. Reconsid-
eration will be allowed only in the dis-
cretion of the Hearing Official. A mo-
tion for reconsideration by the em-
ployee will not operate to stay the col-
lection action authorized by the Hear-
ing Official’s decision. 

§ 961.10 Waiver of employee rights. 

The Hearing Official may determine 
the employee has waived his or her 
right to a hearing and the employee’s 
pay shall be offset in accordance with 
the Postal Service’s offset schedule, if 
the employee: 

(a) Files a Petition for hearing after 
the end of the 15-day period allowed by 
the Act for filing the Petition, and fails 
to demonstrate to the satisfaction of 
the Hearing Official good cause for the 
delay; 

(b) Has received notice to appear at 
an oral hearing but fails to do so with-
out showing circumstances beyond the 
employee’s control; 

(c) Fails to file required submissions 
or to comply with orders of the Hear-
ing Official, and the failure makes it 
difficult or impossible to hold the hear-
ing or to issue the decision within the 
statutory time; 

(d) Files a withdrawal of his or her 
Petition for a hearing with the Re-
corder. 

§ 961.11 Ex parte communications. 

Ex parte communications between a 
Hearing Official or his staff and a party 
shall not be made. This prohibition 
does not apply to procedural matters. 
A memorandum of any communication 
between the Hearing Official and a 
party will be transmitted to both par-
ties. 

PART 962—RULES OF PRACTICE IN 
PROCEEDINGS RELATIVE TO THE 
PROGRAM FRAUD CIVIL REM-
EDIES ACT 

Sec. 
962.1 Purpose. 
962.2 Definitions. 
962.3 Petition for hearing. 
962.4 Referral of complaint. 
962.5 Scope of hearing; evidentiary stand-

ard. 
962.6 Notice of hearing. 
962.7 Hearing location. 
962.8 Rights of parties. 
962.9 Responsibilities and authority of pre-

siding officer. 
962.10 Prehearing conferences. 
962.11 Respondent access to information. 
962.12 Depositions; interrogatories; admis-

sion of facts; production and inspection 
of documents. 

962.13 Subpoenas. 
962.14 Enforcement of subpoenas. 
962.15 Sanctions. 
962.16 Disqualification of reviewing official 

or presiding official. 
962.17 Ex parte communications. 
962.18 Post-hearing briefs. 
962.19 Transcript of proceedings. 
962.20 Initial decision. 
962.21 Appeal of initial decision to judicial 

officer. 
962.22 Form and filing of documents. 
962.23 Service of notice of hearing, other 

documents. 
962.24 Computation of time. 
962.25 Continuances and extensions. 
962.26 Settlement. 
962.27 Limitations. 

AUTHORITY: 31 U.S.C. Chapter 38; 39 U.S.C. 
401. 

SOURCE: 52 FR 12904, Apr. 20, 1987, unless 
otherwise noted. 

§ 962.1 Purpose. 

This part establishes the procedures 
governing the hearing and appeal 
rights of any person alleged to be liable 
for civil penalties and assessments 
under the Program Fraud Civil Rem-
edies Act of 1986 (codified at 31 U.S.C. 
3801–3812). 

§ 962.2 Definitions. 

(a) Attorney refers to an individual 
authorized to practice law in any of the 
United States or the District of Colum-
bia or a territory of the United States. 
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(b) Complaint refers to the adminis-
trative Complaint served by the Re-
viewing Official on a Respondent pur-
suant to § 273.8 of this title. 

(c) Initial Decision refers to the writ-
ten decision which the Presiding Offi-
cer is required by § 962.20 to render, and 
includes a revised initial decision 
issued following a remand. 

(d) Investigating Official refers to the 
Inspector General of the United States 
Postal Service or any designee within 
the Office of the Inspector General. 

(e) Judicial Officer refers to the Judi-
cial Officer or Acting Judicial Officer 
of the United States Postal Service or 
for purposes other than specified in 
§ 962.21 any designee within the Judi-
cial Officer Department. 

(f) Party refers to the Postal Service 
or the Respondent. 

(g) Person refers to any individual, 
partnership, corporation, association, 
or private organization. 

(h) Postmaster General refers to the 
Postmaster General of the United 
States or his designee. 

(i) Presiding Officer refers to an Ad-
ministrative Law Judge designated by 
the Judicial Officer to conduct a hear-
ing authorized by 31 U.S.C. 3803. 

(j) Recorder refers to the Recorder of 
the United States Postal Service, 2101 
Wilson Boulevard, Suite 600, Arlington, 
VA 22201–3078. 

(k) Representative refers to an attor-
ney or other advocate. 

(l) Respondent refers to any person al-
leged to be liable for a civil penalty or 
assessment under 31 U.S.C. 3802. 

(m) Reviewing Official refers to the 
General Counsel of the Postal Service 
or any designee within the Law Depart-
ment who serves in a position for 
which the rate of basic pay is not less 
than the minimum rate payable under 
section 5376 of title 5 of the United 
States Code. 

[52 FR 12904, Apr. 20, 1987, as amended at 63 
FR 66053, Dec. 1, 1998; 67 FR 62179, Oct. 4, 
2002] 

§ 962.3 Petition for hearing. 
Within 30 days of receiving the Post-

al Service’s Complaint, issued pursuant 
to § 273.8 of this title, alleging liability 
under 31 U.S.C. 3802, the Respondent 
may request a hearing under the Pro-
gram Fraud Civil Remedies Act by fil-

ing a written Hearing Petition with the 
Recorder in accordance with § 962.22(b). 
The Respondent’s Petition must in-
clude the following: 

(a) The words ‘‘Petition for Hearing 
Under the Program Fraud Civil Rem-
edies Act,’’ or other words reasonably 
identifying it as such; 

(b) The name of the Respondent as 
well as his or her work and home ad-
dresses, and work and home telephone 
numbers; or other address and tele-
phone number where the Respondent 
may be contacted about the hearing 
proceedings; 

(c) A statement of the date the Re-
spondent received the Complaint issued 
by the Reviewing Official; 

(d) A statement indicating whether 
the Respondent requests an oral hear-
ing or a decision on the record; 

(e) If the Respondent requests an oral 
hearing, a statement proposing a city 
for the hearing site, with justification 
for holding the hearing in that city, as 
well as recommended dates for the 
hearing; and 

(f) A statement admitting or denying 
each of the allegations of liability 
made in the Complaint, and stating 
any defense on which the Respondent 
intends to rely. 

§ 962.4 Referral of complaint. 

(a) If the Respondent fails to request 
a hearing within the specified period, 
the Reviewing Official shall transmit 
the Complaint to the Judicial Officer 
for referral to a Presiding Officer, who 
shall issue an initial decision based 
upon the information contained in the 
Complaint. 

(b) If the Respondent files a Hearing 
Petition, the Reviewing Official, upon 
receiving a copy of the Petition, shall 
promptly transmit to the Presiding Of-
ficer a copy of the Postal Service’s 
Complaint. 

§ 962.5 Scope of hearing; evidentiary 
standard. 

(a) A hearing under this part shall be 
conducted by the Presiding Officer on 
the record (1) to determine whether the 
Respondent is liable under 31 U.S.C. 
3802, and (2) if so, to determine the 
amount of any civil penalty or assess-
ment to be imposed. 
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(b) The Postal Service must prove its 
case against a Respondent by a prepon-
derance of the evidence. 

(c) The parties may offer at a hearing 
on the merits such relevant evidence as 
they deem appropriate and as would be 
admissible under the generally accept-
ed rules of evidence applied in the 
courts of the United States in nonjury 
trials, subject, however, to the sound 
discretion of the Presiding Officer in 
supervising the extent and manner of 
presentation of such evidence. In gen-
eral, admissibility will hinge on rel-
evancy and materiality. However, rel-
evant evidence may be excluded if its 
probative value is substantially out-
weighed by the danger of unfair preju-
dice, or by considerations of undue 
delay, waste of time, or needless pres-
entation of cumulative evidence. 

§ 962.6 Notice of hearing. 
(a) Within a reasonable time after re-

ceiving the Respondent’s Hearing Peti-
tion and the Complaint, the Presiding 
Officer shall serve, in accordance with 
§ 962.23, upon the Respondent and the 
Reviewing Official, a Notice of Hearing 
containing the information set forth in 
paragraph (b) of this section. 

(b) The Notice of Hearing required by 
paragraph (a) of this section must in-
clude: 

(1) The tentative hearing site, date, 
and time; 

(2) The legal authority and jurisdic-
tion under which the hearing is to be 
held; 

(3) The nature of the hearing; 
(4) The matters of fact and law to be 

decided; 
(5) A description of the procedures 

governing the conduct of the hearing; 
and 

(6) Such other information as the 
Presiding Officer deems appropriate. 

§ 962.7 Hearing location. 
An oral hearing under this part shall 

be held 
(a) In the judicial district of the 

United States in which the Respondent 
resides or transacts business; or 

(b) In the judicial district of the 
United States in which the claim or 
statement upon which the allegation of 
liability under 31 U.S.C. 3802 was made, 
presented, or submitted; or 

(c) In such other place as may be 
agreed upon by the Respondent and the 
Presiding Officer. 

§ 962.8 Rights of parties. 

Any party to a hearing under this 
part shall have the right 

(a) To be accompanied, represented, 
and advised, by a representative of his 
own choosing; 

(b) To participate in any prehearing 
or post-hearing conference held by the 
Presiding Officer; 

(c) To agree to stipulations of fact or 
law, which shall be made part of the 
record; 

(d) To make opening and closing 
statements at the hearing; 

(e) To present oral and documentary 
evidence relevant to the issues at the 
hearing; 

(f) To submit rebuttal evidence; 
(g) To conduct such cross-examina-

tion as may be required for a full and 
true disclosure of the facts; and 

(h) To submit written briefs, pro-
posed findings of fact, and proposed 
conclusions of law. 

§ 962.9 Responsibilities and authority 
of presiding officer. 

(a) The Presiding Officer shall con-
duct a fair and impartial hearing, avoid 
delay, maintain order, and assure that 
a record of the proceeding is made. 

(b) The Presiding Officer’s authority 
includes, but is not limited to, the fol-
lowing: 

(1) Establishing, upon adequate no-
tice to all parties, the date and time of 
the hearing, as well as, in accordance 
with § 962.7, selecting the hearing site; 

(2) Holding conferences, by telephone 
or in person, to identify or simplify the 
issues, or to consider other matters 
that may aid in the expeditious dis-
position of the proceeding; 

(3) Continuing or recessing the hear-
ing in whole or in part for a reasonable 
period of time; 

(4) Administering oaths and affirma-
tions to witnesses; 

(5) Issuing subpoenas, requiring the 
attendance and testimony of witnesses 
and the production of all information, 
documents, reports, answers, records, 
accounts, papers, and other data and 
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documentary evidence which the Pre-
siding Officer considers relevant and 
material to the hearing; 

(6) Ruling on all offers, motions, re-
quests by the parties, and other proce-
dural matters; 

(7) Issuing any notices, orders, or 
memoranda to the parties concerning 
the proceedings; 

(8) Regulating the scope and timing 
of discovery; 

(9) Regulating the course of the hear-
ing and the conduct of the parties and 
their representatives; 

(10) Examining witnesses; 
(11) Receiving, ruling on, excluding, 

or limiting evidence in order to assure 
that relevant, reliable and probative 
evidence is elicited on the issues in dis-
pute, but irrelevant, immaterial or rep-
etitious evidence is excluded; 

(12) Deciding cases, upon motion of a 
party, in whole or in part by summary 
judgment where there is no disputed 
issue of material fact; 

(13) Establishing the record in the 
case; and 

(14) Issuing a written initial decision 
containing findings of fact, conclusions 
of law, and determinations with re-
spect to whether a penalty or assess-
ment should be imposed, and if so, the 
amount of such penalty or assessment. 

§ 962.10 Prehearing conferences. 

(a) At a reasonable time in advance 
of the hearing, and with adequate no-
tice to all parties, the Presiding Officer 
may conduct, in person or by tele-
phone, one or more prehearing con-
ference to discuss the following: 

(1) Simplification of the issues; 
(2) The necessity or desirability of 

amendments to the pleadings, includ-
ing the need for a more definite state-
ment; 

(3) Stipulations or admissions of fact 
or as to the contents and authenticity 
of documents; 

(4) Limitation of the number of wit-
nesses; 

(5) Exchange of witness lists, copies 
of prior statements of witnesses, and 
copies of hearing exhibits; 

(6) Scheduling dates for the exchange 
of witness lists and of proposed exhib-
its; 

(7) Discovery; 

(8) Possible changes in the scheduled 
hearing date, time or site; and 

(9) Any other matters related to the 
proceeding. 

(b) Within a reasonable time after 
the completion of a prehearing con-
ference, the Presiding Officer shall 
issue an order detailing all matters 
agreed upon by the parties, or ordered 
by the Presiding Officer, at such con-
ference. 

§ 962.11 Respondent access to informa-
tion. 

(a)(1) Except as provided in para-
graph (a)(2) of this section, the Re-
spondent, at any time after receiving 
the Notice of Hearing required by 
§ 962.6, may review, and upon payment 
of a duplication fee established under 
§ 265.8(c) of this title, may obtain a 
copy of, all relevant and material docu-
ments, transcripts, records, and other 
materials, which relate to the allega-
tions of liability, and upon which the 
findings and conclusions of the Inves-
tigating Official under § 273.5 of this 
title are based. 

(2) The Respondent is not entitled to 
review or obtain a copy of any docu-
ment, transcript, record, or other ma-
terial which is privileged under Federal 
law. 

(b) At any time after receiving the 
Notice of Hearing required by § 962.6, 
the Respondent shall be entitled to ob-
tain all exculpatory information in the 
possession of the Investigating Official 
or the Reviewing Official relating to 
the allegations or liability under 31 
U.S.C. 3802. Paragraph (a)(2) of this sec-
tion does not apply to any document, 
transcript, record, or other material, 
or any portion thereof, in which such 
exculpatory information is contained. 

(c) Requests to review or copy mate-
rial under this section must be directed 
to the Reviewing Official who must re-
spond within a reasonable time. 

§ 962.12 Depositions; interrogatories; 
admission of facts; production and 
inspection of documents. 

(a) General Policy and protective or-
ders. The parties are encouraged to en-
gage in voluntary discovery proce-
dures. In connection with any dis-
covery procedure permitted under this 
part, the Presiding Officer may issue 
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any order which justice requires to pro-
tect a party or person from annoyance, 
embarrassment, oppression, or undue 
burden or expense. Such orders may in-
clude limitations on the scope, method, 
time and place for discovery, and provi-
sions for protecting the secrecy of con-
fidential information or documents. 
Each party shall bear its own expenses 
relating to discovery. 

(b) Depositions. (1) After the issuance 
of a Notice of Hearing described in 
§ 962.6, the parties may mutually agree 
to, or the Presiding Officer may, upon 
application of either party and for good 
cause shown, order the taking of testi-
mony of any person by deposition upon 
oral examination or written interrog-
atories before any officer authorized to 
administer oaths at the place of exam-
ination, for use as evidence or for pur-
poses of discovery. The application for 
order shall specify whether the purpose 
of the deposition is discovery or for use 
as evidence. 

(2) The time, place, and manner of 
taking depositions shall be as mutually 
agreed by the parties, or failing such 
agreement, governed by order of the 
Presiding Officer. 

(3) No testimony taken by deposi-
tions shall be considered as part of the 
evidence in the hearing unless and 
until such testimony is offered and re-
ceived in evidence at such hearing. 
Depositions will not ordinarily be re-
ceived in evidence if the deponent is 
present and can testify personally at 
the hearing. In such instances, how-
ever, the deposition may be used to 
contradict or impeach the testimony of 
the witness given at the hearing. In 
cases submitted for a decision on the 
record, the Presiding Officer may, in 
his discretion, receive depositions as 
evidence in supplementation of that 
record. 

(c) Interrogatories to parties. After the 
issuance of a Notice of Hearing de-
scribed in § 962.6, a party may serve on 
the other party written interrogatories 
to be answered separately in writing, 
signed under oath and returned within 
30 days. Upon timely objection by the 
party, the Presiding Officer will deter-
mine the extent to which the interrog-
atories will be permitted. 

(d) Admission of facts. After the 
issuance of a Notice of Hearing de-

scribed in § 962.6, a party may serve 
upon the other party a request for the 
admission of specified facts. Within 30 
days after service, the party served 
shall answer each requested fact or file 
objections thereto. The factual propo-
sitions set out in the request shall be 
deemed admitted upon the failure of a 
party to respond to the request for ad-
mission. 

(e) Production and inspection of docu-
ments. Upon motion of any party show-
ing good cause therefor, and upon no-
tice, the Presiding Officer may order 
the other party to produce and permit 
the inspection and copying or 
photographing of any designated docu-
ments or objects, not privileged, spe-
cifically identified, and their relevance 
and materiality to the cause or causes 
in issue explained, which are reason-
ably calculated to lead to the discovery 
or admissible evidence. If the parties 
cannot themselves agree thereon, the 
Presiding Officer shall specify just 
terms and conditions in making the in-
spection and taking the copies and pho-
tographs. 

(f) Limitations. Under no cir-
cumstances may a discovery procedure 
be used to reach 

(1) Documents, transcripts, records, 
or other material which a person is not 
entitled to review pursuant to § 962.11; 

(2) The notice sent to the Attorney 
General from the Reviewing Official 
under § 273.6 of this title; or 

(3) Other documents which are privi-
leged under Federal law. 

[52 FR 12904, Apr. 20, 1987, as amended at 67 
FR 62179, Oct. 4, 2002] 

§ 962.13 Subpoenas. 
(a) General. Upon written request of 

either party filed with the Recorder or 
on his own initiative, the Presiding Of-
ficer may issue a subpoena requiring: 

(1) Testimony at a deposition. The de-
posing of a witness in the city or coun-
ty where he resides or is employed or 
transacts his business in person, or at 
another location convenient for him 
that is specifically determined by the 
Presiding Officer; 

(2) Testimony at a hearing. The attend-
ance of a witness for the purpose of 
taking testimony at a hearing; and 

(3) Production of books and papers. In 
addition to paragraphs (a)(1) and (a)(2) 
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of this section, the production by the 
witness at the deposition or hearing of 
books and papers designated in the sub-
poena. 

(b) Voluntary cooperation. Each party 
is expected (1) to cooperate and make 
available witnesses and evidence under 
its control as requested by the other 
party, without issuance of a subpoena, 
and (2) to secure voluntary attendance 
of desired third-party books, papers, 
documents, or other tangible things 
whenever possible. 

(c) Requests for subpoenas. (1) A re-
quest for a subpoena shall normally be 
filed at least: 

(i) 15 days before a scheduled deposi-
tion where the attendance of a witness 
at a deposition is sought; 

(ii) 30 days before a scheduled hearing 
where the attendance of a witness at a 
hearing is sought. 

(2) A request for a subpoena shall 
state the reasonable scope and general 
relevance to the case of the testimony 
and of any books, papers, documents, 
or other tangible things sought. 

(3) The Presiding Officer, in his dis-
cretion, may honor requests for sub-
poenas not made within the time limi-
tations specified in this paragraph. 

(d) Requests to quash or modify. Upon 
written request by the person subpoe-
naed or by a party, made within 10 days 
after service but in any event not later 
than the time specified in the subpoena 
for compliance, the Presiding Officer 
may (1) quash or modify the subpoena 
if it is unreasonable and oppressive or 
for other good cause shown, or (2) re-
quire the person in whose behalf the 
subpoena was issued to advance the 
reasonable cost of producing subpoe-
naed books and papers. Where cir-
cumstances require, the Presiding Offi-
cer may act upon such a request at any 
time after a copy has been served upon 
the opposing party. 

(e) Form; issuance. (1) Every subpoena 
shall state the title of the proceeding, 
shall cite 31 U.S.C. 3804(b) as the au-
thority under which it is issued, and 
shall command each person to whom it 
is directed to attend and give testi-
mony, and if appropriate, to produce 
specified books and papers at a time 
and place therein specified. In issuing a 
subpoena to a requesting party, the 
Presiding Officer shall sign the sub-

poena and may, in his discretion, enter 
the name of the witness and otherwise 
leave it blank. The party to whom the 
subpoena is issued shall complete the 
subpoena before service. 

(2) Where the witness is located in a 
foreign country, a letter rogatory or 
subpoena may be issued and served 
under the circumstances and in the 
manner provided in 28 U.S.C. 1781–1784. 

(f) Service. (1) The party requesting 
issuance of a subpoena shall arrange 
for service. 

(2) A subpoena requiring the attend-
ance of a witness at a deposition or 
hearing may be served at any place. A 
subpoena may be served by a United 
States marshal or deputy marshal, or 
by any other person who is not a party 
and not less than 18 years of age. Serv-
ice of a subpoena upon a person named 
therein shall be made by personally de-
livering a copy to that person and ten-
dering the fees for one day’s attend-
ance and the mileage provided by 28 
U.S.C. 1821 or other applicable law. 

(3) The party at whose instance a 
subpoena is issued shall be responsible 
for the payment of fees and mileage of 
the witness and of the officer who 
serves the subpoena. The failure to 
make payment of such charges on de-
mand may be deemed by the Presiding 
Officer as sufficient ground for striking 
the testimony of the witness and the 
evidence the witness has produced. 

[52 FR 12904, Apr. 20, 1987, as amended at 67 
FR 62179, Oct. 4, 2002] 

§ 962.14 Enforcement of subpoenas. 

In the case of contumacy or refusal 
to obey a subpoena issued pursuant to 
§§ 962.9(b)(5) and 962.13, the district 
courts of the United States have juris-
diction to issue an appropriate order 
for the enforcement of such subpoena. 
Any failure to obey such order of the 
court may be punishable as contempt. 
In any case in which the Postal Service 
seeks the enforcement of a subpoena 
under this section, the Postal Service 
shall request the Attorney General to 
petition the district court for the dis-
trict in which a hearing under this part 
is being conducted or in which the per-
son receiving the subpoena resides or 
conducts business to issue such an 
order. 
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§ 962.15 Sanctions. 
(a) The Presiding Officer may sanc-

tion a person, including any party or 
representative, for 

(1) Failing to comply with a lawful 
order or prescribed procedure; 

(2) Failing to prosecute or defend an 
action; or 

(3) Engaging in other misconduct 
that interferes with the speedy, or-
derly, or fair conduct of the hearing. 

(b) Any such sanction, including but 
not limited to those listed in para-
graphs (c), (d), and (e) of this section, 
shall reasonably relate to the severity 
and nature of the failure or mis-
conduct. 

(c) Failure to comply with an order. 
When a party fails to comply with an 
order, including an order for taking a 
deposition, the production of evidence 
within the party’s control, or a request 
for admission, the Presiding Officer 
may: 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) Prohibit such party from intro-
ducing evidence concerning, or other-
wise relying upon, testimony relating 
to the information sought; 

(3) Permit the requesting party to in-
troduce secondary evidence concerning 
the information sought; and 

(4) Strike any part of the pleadings 
or other submissions of the party fail-
ing to comply with such request. 

(d) Failure to prosecute or defend. If 
a party fails to prosecute or defend an 
action under this part commenced by 
service of a Complaint, the Presiding 
Officer may dismiss the action or enter 
an order of default. 

(e) Failure to make timely filing. 
The Presiding Officer may refuse to 
consider any motion or other pleading, 
report, or response which is not filed in 
a timely fashion. 

§ 962.16 Disqualification of reviewing 
official or presiding official. 

If a Respondent believes, in good 
faith, that the Reviewing Official or 
Presiding Officer should be disqualified 
because of personal bias, or other rea-
son, the Respondent may file a timely 
and sufficient affidavit alleging such 
belief with supporting evidence. If the 
Presiding Officer finds that such alle-

gations concerning the Reviewing Offi-
cial are meritorious, he may direct the 
Reviewing Official to disqualify him-
self and request the appointment of a 
new Reviewing Official. Where a Re-
spondent seeks the disqualification of a 
Presiding Officer, such Presiding Offi-
cer, may, in his discretion, disqualify 
himself at any time during the pro-
ceeding. In the event a Reviewing Offi-
cial or Presiding Officer withdraws 
from a hearing, the proceeding shall be 
stayed until the assignment of a new 
Reviewing Official or Presiding Officer. 

§ 962.17 Ex parte communications. 
Communications between a Presiding 

Officer and a party shall not be made 
on any matter in issue unless on notice 
and opportunity for all parties to par-
ticipate. This prohibition does not 
apply to procedural matters. A memo-
randum of any communication between 
the Presiding Officer and a party shall 
be transmitted by the Presiding Officer 
to all parties. 

§ 962.18 Post-hearing briefs. 
Post-hearing briefs and reply briefs 

may be submitted upon such terms as 
established by the Presiding Officer at 
the conclusion of the hearing. 

§ 962.19 Transcript of proceedings. 
Testimony and argument at hearings 

shall be reported verbatim, unless the 
Presiding Officer orders otherwise. 
Transcripts or copies of the pro-
ceedings may be obtained by the par-
ties at such rates as may be fixed by 
contract between the reporter and the 
Postal Service. 

§ 962.20 Initial decision. 
(a) After the conclusion of the hear-

ing, and the receipt of briefs, if any, 
from the parties, the Presiding Officer 
shall issue a written initial decision, 
including his or her findings and deter-
minations. Such decision shall include 
the findings of fact and conclusions of 
law which the Presiding Officer relied 
upon in determining whether the Re-
spondent is liable under 31 U.S.C. 3802, 
and, if liability is found, shall set forth 
the amount of any penalties and as-
sessments imposed. 

(b) The Presiding Officer shall 
promptly send to each party a copy of 
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his or her initial decision, and a state-
ment describing the right of any person 
determined to be liable under 31 U.S.C. 
3802, to appeal, in accordance with 
§ 962.21, the decision of the Presiding 
Officer to the Judicial Officer. 

(c) Unless the Respondent appeals the 
Presiding Officer’s initial decision, 
such decision, including the findings 
and determinations, is final. 

§ 962.21 Appeal of initial decision to 
judicial officer. 

(a) Notice of appeal and supporting 
brief. (1) A Respondent may appeal an 
adverse initial decision by filing, with-
in 30 days after the Presiding Officer 
issues an initial decision, a Notice of 
Appeal with the Recorder. The Judicial 
Officer may extend the filing period if 
the Respondent files a request for an 
extension within the initial 30-day pe-
riod and demonstrates good cause for 
such extension. 

(2) The Respondent’s Notice of Ap-
peal must be accompanied by a written 
brief specifying the Respondent’s ex-
ceptions, and any reasons for such ex-
ceptions, to the Presiding Officer’s ini-
tial decision. 

(3) Within 30 days of receiving the 
Respondent’s brief, the Reviewing Offi-
cial may file with the Judicial Officer 
a response to the Respondent’s speci-
fied exceptions to the Presiding Offi-
cer’s initial decision. 

(b) Form of review. (1) Review by the 
Judicial Officer will be based entirely 
on the record and written submissions. 

(2) The Judicial Officer may affirm, 
reduce, reverse, or remand any penalty 
or assessment determined by the Pre-
siding Officer. 

(3) The Judicial Officer shall not con-
sider any objection that was not raised 
in the hearing unless the interested 
party demonstrates that the failure to 
raise the objection before the Presiding 
Officer was caused by extraordinary 
circumstances. 

(4) If any party demonstrates to the 
satisfaction of the Judicial Officer that 
additional evidence not presented at 
the hearing is material and that there 
were reasonable grounds for the failure 
to present such evidence, the Judicial 
Officer shall remand the matter to the 
Presiding Officer for consideration of 
such additional evidence. 

(c) Decision of judicial officer. (1) The 
Judicial Officer shall promptly serve 
each party to the appeal with a copy of 
his decision and a statement describing 
the right to judicial review under 31 
U.S.C. 3805 of any Respondent deter-
mined to be liable under 31 U.S.C. 3802. 

(2) The decision of the Judicial Offi-
cer constitutes final agency action and 
becomes final and binding on the par-
ties 60 days after it is issued unless a 
petition for judicial review is filed. 

[52 FR 12904, Apr. 20, 1987, as amended at 67 
FR 62179, Oct. 4, 2002] 

§ 962.22 Form and filing of documents. 

(a) Every pleading filed in a pro-
ceeding under this part must 

(1) Contain a caption setting forth 
the title of the action, the docket num-
ber (after assignment by the Recorder), 
and a designation of the document 
(e.g., ‘‘Motion to Quash Subpoena’’); 

(2) Contain the name, address, and 
telephone number of the party or other 
person on whose behalf the paper was 
filed, or the name, address and tele-
phone number of the representative 
who prepared such paper; and 

(3) Be signed by the party or other 
person submitting the document, or by 
such party’s or person’s representative. 

(b) The original and three copies of 
all pleadings and documents in a pro-
ceeding conducted under this part shall 
be filed with the Recorder, Judicial Of-
ficer Department, United States Postal 
Service, 2101 Wilson Boulevard, Suite 
600, Arlington, VA 22201–3078. Normal 
Recorder business hours are between 
8:15 a.m. and 4:45 p.m., eastern standard 
or daylight saving time. The Recorder 
will transmit a copy of each document 
filed to the other party, and the origi-
nal to the Presiding Officer. 

(c) Pleadings or document transmit-
tals to, or communications with, the 
Postal Service, other than to the Re-
corder under paragraph (b) of this sec-
tion, shall be made through the Re-
viewing Official or designated Postal 
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Service attorney. If a notice of appear-
ance by a representative is filed on be-
half of a Respondent, pleadings or doc-
ument transmittals to, or communica-
tions with, the Respondent shall be 
made through his representative. 

[52 FR 12904, Apr. 20, 1987, as amended at 63 
FR 66053, Dec. 1, 1998] 

§ 962.23 Service of notice of hearing, 
other documents. 

Unless otherwise specified, service of 
a Notice of Hearing or any other docu-
ment under this part must be effected 
by registered or certified mail, return- 
receipt requested, or by personal deliv-
ery. In the case of personal service, the 
person making service shall, if pos-
sible, secure from the party or other 
person sought to be served, or his or 
her agent, a written acknowledgement 
of receipt, showing the date and time 
of such receipt. If the person upon 
whom service is made declines to ac-
knowledge receipt, the person effecting 
service shall execute a statement, indi-
cating the time, place and manner of 
service, which shall constitute evi-
dence of service. 

§ 962.24 Computation of time. 
(a) In computing any period of time 

provided for by this part, or any order 
issued pursuant to this part, the time 
begins with the day following the act, 
event, or default, and includes the last 
day of the period, unless it is a Satur-
day, Sunday, or legal holiday observed 
by the Federal Government, in which 
event it includes the next business day. 

(b) When the applicable period of 
time is less than seven days, inter-
mediate Saturdays, Sundays, and legal 
holidays observed by the Federal Gov-
ernment shall be excluded from the 
computation. 

§ 962.25 Continuances and extensions. 
Continuances and extensions may be 

granted under these rules for good 
cause shown. 

§ 962.26 Settlement. 
(a) Either party may make offers of 

settlement or proposals of adjustment 
at any time. 

(b) The Reviewing Official has the ex-
clusive authority to compromise or 
settle any allegations or determina-

tions of liability under 31 U.S.C. 3802 
without the consent of the Presiding 
Officer, except during the pendency of 
an appeal to the appropriate United 
States district court pursuant to 31 
U.S.C. 3805 or during the pendency of 
an action to collect any penalties or 
assessments pursuant to 31 U.S.C. 3806. 

(c) The Attorney General has the ex-
clusive authority to compromise or 
settle any penalty or assessment the 
determination of which is the subject 
of a pending petition for judicial re-
view, or a pending action to recover 
such penalty or assessment. 

(d) The Reviewing Official may rec-
ommend settlement terms to the At-
torney General, as appropriate. 

[59 FR 51860, Oct. 13, 1994] 

§ 962.27 Limitations. 
A hearing under this part concerning 

a claim or statement allegedly made, 
presented, or submitted in violation of 
31 U.S.C. 3802 shall be commenced with-
in six years after the date on which 
such claim or statement is made, pre-
sented, or submitted. 

PART 963—RULES OF PRACTICE IN 
PROCEEDINGS RELATIVE TO VIO-
LATIONS OF THE PANDERING AD-
VERTISEMENTS STATUTE, 39 U.S.C. 
3008 

Sec. 
963.1 Authority for the rules. 
963.2 Scope of the rules. 
963.3 Petition; notice of hearing; answer; fil-

ing and copies of documents; summary 
judgment. 

963.4 Presiding Officer. 
963.5 Appearances. 
963.6 Computation of time. 
963.7 Location of hearing. 
963.8 Change of place of hearing. 
963.9 Election as to hearing. 
963.10 Continuances and extensions. 
963.11 Default. 
963.12 Settlement agreements. 
963.13 Subpoenas and witness fees not au-

thorized. 
963.14 Discovery. 
963.15 Evidence. 
963.16 Transcript. 
963.17 Proposed findings of fact and conclu-

sions of law. 
963.18 Initial decision. 
963.19 Appeal. 
963.20 Final agency decision. 
963.21 Official record. 
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963.22 Public information. 

AUTHORITY: 39 U.S.C. 204, 401, 3008. 

SOURCE: 52 FR 18912, May 20, 1987, unless 
otherwise noted. 

§ 963.1 Authority for the rules. 

These rules of practice are issued by 
the Judicial Officer of the U.S. Postal 
Service pursuant to authority dele-
gated by the Postmaster General (39 
CFR 226.2(e)(1)). 

[52 FR 18912, May 20, 1987, as amended at 59 
FR 10751, Mar. 8, 1994] 

§ 963.2 Scope of the rules. 

These rules of practice are applicable 
to cases in which the Prohibitory Order 
Processing Center Manager (herein-
after, ‘‘Manager’’) has issued a com-
plaint, pursuant to 39 U.S.C. 3008(d), al-
leging violation of a prohibitory order, 
and in which the alleged violator has 
petitioned for a hearing in the matter. 
As provided in 39 U.S.C. 3008(h), sub-
chapter II of chapter 5 (relating to ad-
ministrative procedure) and chapter 7 
(relating to judicial review) of part I of 
title 5, U.S.C., do not apply to the hear-
ings authorized by 39 U.S.C. 3008(d). 

[52 FR 18912, May 20, 1987, as amended at 59 
FR 10751, Mar. 8, 1994, 62 FR 4459, Jan. 30, 
1997] 

§ 963.3 Petition; notice of hearing; an-
swer; filing and copies of docu-
ments; summary judgment. 

(a) Petition. Anyone against whom a 
complaint has been issued pursuant to 
39 U.S.C 3008(d) may submit to the 
Manager a petition for hearing on the 
alleged violation. The petition must be 
in writing, signed by the petitioner or 
his or her attorney, and filed with the 
Manager on or before the 15th day after 
receipt of the complaint. The petition 
shall state the reasons why the peti-
tioner believes the complaint to be er-
roneous. No petition received after the 
15th day will be considered to have 
been filed on time, unless it was duly 
sent to the Manager via certified mail, 
deposited in the U.S. mail on or before 
the 15th day. The Manager will forward 
each timely petition to the Recorder, 
Judicial Officer Department, U.S. Post-
al Service, 2101 Wilson Boulevard, 
Suite 600, Arlington, VA 22201–3078. 

(b) Notice of hearing. Upon receiving a 
petition, the Recorder shall schedule a 
hearing for a date not later than 30 
days after the date of receipt, issue and 
send a notice of hearing to the parties, 
and send a copy of the petition to the 
General Counsel of the U.S. Postal 
Service. 

(c) Answer. The General Counsel shall 
file with the Recorder an answer to the 
petition within 15 days after the date 
of receiving a copy thereof. A certified 
copy of the material documents from 
the Manager’s case file (i.e., of the PS 
Forms 1500, Application for Listing and/ 
or Prohibitory Order, 2152, Prohibitory 
Order, and 2153, Complaint, underlying 
mail pieces, and pertinent return re-
ceipts) shall be appended to the answer. 

(d) Filing and copies of documents. 
With the exception of the initial peti-
tion, all documents shall be filed with 
the Recorder in triplicate at the ad-
dress set forth above. The Recorder 
shall promptly provide copies to the 
other party to the proceeding and to 
the presiding officer. 

(e) Summary Judgment. Upon motion 
of either the General Counsel or the pe-
titioner, or on his or her own initia-
tive, the presiding officer may find 
that the petition and answer present no 
genuine and material issues of fact re-
quiring an evidentiary hearing, and 
thereupon may render an initial deci-
sion upholding or dismissing the com-
plaint. The initial decision shall be-
come the final agency decision if a 
timely appeal is not taken. 

[52 FR 18912, May 20, 1987; 52 FR 20599, June 
2, 1987, as amended at 59 FR 10752, Mar. 8, 
1994; 62 FR 4459, Jan. 30, 1997; 63 FR 66053, 
Dec. 1, 1998] 

§ 963.4 Presiding Officer. 

(a) The presiding officer shall be an 
Administrative Law Judge or an Ad-
ministrative Judge qualified in accord-
ance with law. The Judicial Officer as-
signs cases under this part. Judicial Of-
ficer includes Associate Judicial Offi-
cer upon delegation thereto. The Judi-
cial Officer may, on his or her own ini-
tiative or for good cause found, preside 
at the reception of evidence. 

(b) The presiding officer has author-
ity to: 
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(1) Take such action as may be nec-
essary properly to preside over the pro-
ceeding and render decision therein; 

(2) Render an initial decision, if the 
presiding officer is not the Judicial Of-
ficer, which becomes the final agency 
decision unless a timely appeal is 
taken; the Judicial Officer may issue a 
tentative or a final decision. 

[52 FR 18912, May 20, 1987, as amended at 62 
FR 4459, Jan. 30, 1997] 

§ 963.5 Appearances. 

(a) Petitioner. A petitioner may ap-
pear and be heard in person or by at-
torney. An attorney may practice be-
fore the Postal Service in accordance 
with applicable rules issued by the Ju-
dicial Officer (see Part 951 of this chap-
ter). When a petitioner is represented 
by an attorney, all pleadings and other 
papers to be served on petitioner after 
entry of the attorney’s appearance 
shall be mailed to the attorney. A peti-
tioner must promptly file notice of any 
change of attorney. 

(b) Postal Service. The Postal Service 
will be represented by its General 
Counsel or any attorney designated by 
the General Counsel. 

§ 963.6 Computation of time. 

A designated period of time under 
these rules means calendar days, ex-
cludes the day the period begins, and 
includes the last day of the period un-
less the last day is a Saturday, Sunday, 
or legal holiday, in which case the pe-
riod runs until the close of business on 
the next business day. 

§ 963.7 Location of hearing. 

Hearings are held at 2101 Wilson Bou-
levard, Suite 600, Arlington, VA 22201– 
3078, or other locations designated by 
the presiding officer. 

[63 FR 66053, Dec. 1, 1998] 

§ 963.8 Change of place of hearing. 

Not later than the date fixed for the 
filing of the answer, a party may file a 
request that a hearing be held to re-
ceive evidence in his or her behalf at a 
place other than that designated for 
hearing in the notice. The party shall 
support his or her request with a state-
ment outlining: 

(a) The evidence to be offered in such 
place; 

(b) The names and addresses of the 
witnesses who will testify; 

(c) The reasons why such evidence 
cannot be produced at Arlington, VA. 

The presiding officer shall consider the 
convenience and necessity of the par-
ties and the relevance of the evidence 
to be offered. 

[52 FR 18912, May 20, 1987, as amended at 62 
FR 4459, Jan. 30, 1997; 63 FR 66053, Dec. 1, 
1998] 

§ 963.9 Election as to hearing. 

If both parties elect, an oral hearing 
may be waived and the matter sub-
mitted for decision on the basis of the 
petition and answer, and of any docu-
mentary evidence or briefs requested 
by the presiding officer. The written 
election to waive oral hearing must be 
received by the Recorder no later than 
10 days prior to the scheduled hearing 
date. 

§ 963.10 Continuances and extensions. 

Continuances and extensions will be 
granted by the presiding officer for 
good cause shown. 

§ 963.11 Default. 

If a petitioner, without notice or 
cause satisfactory to the presiding offi-
cer, fails to appear at the hearing or 
comply with any of the provisions of 
these rules or an order issued by the 
presiding officer, the petitioner may be 
deemed to have abandoned his or her 
petition and to have acquiesced in the 
allegations of the complaint. The pre-
siding officer thereupon may find the 
petitioner to be in default and refer the 
matter to the Judicial Officer for dis-
missal of the petition. 

[52 FR 18912, May 20, 1987, as amended at 62 
FR 4459, Jan. 30, 1997] 

§ 963.12 Settlement agreements. 

These rules do not preclude the dis-
position of any matter by agreement 
between the parties at any stage of the 
proceeding. 
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§ 963.13 Subpoenas and witness fees 
not authorized. 

The Postal Service is not authorized 
to issue subpoenas requiring the at-
tendance or testimony of witnesses, 
nor to pay fees and expenses for a peti-
tioner’s witnesses or for depositions re-
quested by a petitioner. 

§ 963.14 Discovery. 
Discovery is to be conducted on a 

voluntary basis to the extent possible. 
The presiding officer may, upon appli-
cation of either party, order such dis-
covery as he or she deems reasonable 
and necessary. Discovery may include 
one or more of the following: produc-
tion of documents, requests for admis-
sions, interrogatories, depositions, and 
witness lists. The presiding officer will 
establish the terms upon which re-
quested discovery will be allowed. 

[52 FR 18912, May 20, 1987, as amended at 62 
FR 4459, Jan. 30, 1997] 

§ 963.15 Evidence. 
(a) In general, admissibility will 

hinge on relevancy and materiality. 
However, relevant evidence may be ex-
cluded if its probative value is substan-
tially outweighed by the danger of un-
fair prejudice, or by considerations of 
undue delay, waste of time, or needless 
presentation of cumulative evidence. 

(b) Testimony shall be given under 
oath or affirmation and witnesses are 
subject to cross-examination. 

(c) Agreed statements of fact are en-
couraged and may be received in evi-
dence. 

§ 963.16 Transcript. 
Testimony and argument at hearings 

shall be reported verbatim, unless the 
presiding officer otherwise orders. 
Transcripts or copies of the pro-
ceedings are supplied to the parties at 
such rate as may be fixed by contract 
between the reporter and Postal Serv-
ice. Any party desiring a copy of the 
transcript shall order it from the con-
tract reporter in a timely manner to 
avoid delay in filing briefs. 

§ 963.17 Proposed findings of fact and 
conclusions of law. 

(a) Each party who participates in 
the hearing may, unless the presiding 

officer orders otherwise, submit pro-
posed findings of fact, conclusions of 
law, orders, and supporting reasons, ei-
ther in writing or orally at the discre-
tion of the presiding officer. Unless 
given orally, the date set for filing of 
proposed findings of fact, conclusions 
of law, orders, and supporting reasons 
shall be within 15 days after the deliv-
ery of the official transcript to the Re-
corder, who shall notify both parties of 
the date of its receipt. The filing date 
for proposed findings of fact, conclu-
sions of law, orders, and supporting 
reasons shall be the same for both par-
ties. If not submitted by such date, un-
less extension of time for the filing 
thereof is granted, they will not be in-
cluded in the record or given consider-
ation. 

(b) Except when presented orally be-
fore the close of the hearing, proposed 
findings of fact shall be set forth in se-
rially numbered paragraphs and shall 
state with particularity all evidentiary 
facts in the record with appropriate ci-
tations to the transcript or exhibits 
supporting the proposed findings. Each 
proposed conclusion shall be stated 
separately. 

[52 FR 18912, May 20, 1987; 52 FR 20599, June 
2, 1987] 

§ 963.18 Initial decision. 
Unless given orally at the conclusion 

of the hearing, the presiding officer 
shall render an initial decision as expe-
ditiously as practicable following the 
conclusion of the hearing and the re-
ceipt of the proposed findings and con-
clusions, if any. The initial decision be-
comes the final agency decision if a 
timely appeal is not taken. 

§ 963.19 Appeal. 
Either party may file exceptions in a 

brief on appeal to the Judicial Officer 
within 15 days after receipt of the ini-
tial or tentative decision unless addi-
tional time is granted. A reply brief 
may be filed within 15 days after the 
receipt of the appeal brief by the op-
posing party. The Judicial Officer has 
all powers of a presiding officer and is 
authorized to decide all issues de novo. 

§ 963.20 Final agency decision. 
The Judicial Officer, or by delegation 

the Associate Judicial Officer, renders 
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the final agency decision which will be 
served upon the parties. If the decision 
is that the Postal Service’s prohibitory 
order was violated, the Recorder shall 
provide a certified copy of the record 
to the General Counsel for use in seek-
ing court enforcement of the order. 

§ 963.21 Official record. 
The transcript of testimony together 

with all pleadings, orders, exhibits, 
briefs, and other documents filed in the 
proceeding constitute the official 
record of the proceeding. 

§ 963.22 Public information. 
The Librarian of the Postal Service 

maintains for public inspection in the 
Library copies of all initial, tentative, 
and final agency decisions and orders. 
The Recorder maintains the complete 
official record of every proceeding. 

[52 FR 18912, May 20, 1987, as amended at 63 
FR 66053, Dec. 1, 1998] 

PART 964—RULES OF PRACTICE 
GOVERNING DISPOSITION OF 
MAIL WITHHELD FROM DELIVERY 
PURSUANT TO 39 U.S.C. 3003, 
3004 

Sec. 
964.1 Authority for rules. 
964.2 Scope of rules. 
964.3 Customer petitions; notice of hearing; 

answer; summary judgment. 
964.4 Hearings. 
964.5 Election as to hearing. 
964.6 Default. 
964.7 Presiding officers. 
964.8 Subpoenas and witness fees not au-

thorized. 
964.9 Discovery; interrogatories; admission 

of facts; production; and inspection of 
documents. 

964.10 Evidence. 
964.11 Transcript. 
964.12 Computation of time. 
964.13 Continuances and extensions. 
964.14 Proposed findings of fact and conclu-

sions of law. 
964.15 Decisions. 
964.16 Appeal. 
964.17 Final agency decision. 
964.18 Compromise and informal disposition. 
964.19 Orders. 
964.20 Modification or revocation of orders. 
964.21 Official record. 
964.22 Public information. 
964.23 Ex Parte communications. 

AUTHORITY: 39 U.S.C. 204, 401, 3003, 3004. 

SOURCE: 52 FR 36763, Oct. 1, 1987, unless 
otherwise noted. 

§ 964.1 Authority for rules. 
These rules of practice are issued by 

the Judicial Officer of the United 
States Postal Service pursuant to au-
thority delegated by the Postmaster 
General (39 CFR 224.1(c)(4)). 

[52 FR 36763, Oct. 1, 1987, as amended at 67 FR 
62179, Oct. 4, 2002] 

§ 964.2 Scope of rules. 
The rules in this part provide for ad-

ministrative review of cases in which 
the Chief Postal Inspector or his dele-
gate, acting pursuant to 39 U.S.C. 
3003(a), has withheld from delivery 
mail which he believes is involved in a 
scheme described in section 3003(a), and 
cases in which the Chief Postal Inspec-
tor or his delegate, acting pursuant to 
39 U.S.C. 3004, determines that letters 
or parcels sent in the mail are ad-
dressed to places not the residence or 
regular business address of the person 
for whom they are intended to enable 
the person to escape identification. 

[52 FR 36763, Oct. 1, 1987, as amended at 67 FR 
62179, Oct. 4, 2002] 

§ 964.3 Customer petitions; notice of 
hearing; answer; summary judg-
ment. 

(a) Petition. Any addressee who re-
ceives notice from the Chief Postal In-
spector or his delegate that his mail 
has been withheld pursuant to 39 U.S.C. 
3003(a) or 3004 may oppose such action 
by filing with the Judicial Officer a 
written Petition stating the reasons 
for his or her opposition. The Petition, 
signed by the Petitioner or his attor-
ney, shall be filed by sending the Peti-
tion via certified mail to the Recorder, 
Judicial Officer Department, U.S. Post-
al Service, 2101 Wilson Boulevard, 
Suite 600, Arlington, VA 22201–3078. The 
Petition must be postmarked within 14 
days of the date upon which the Peti-
tioner received the notice. The failure 
of an addressee who has received notice 
of withheld mail to file a Petition op-
posing such action with the Judicial 
Officer shall constitute a waiver of 
hearing and further procedural steps by 
the addressee. The Chief Postal Inspec-
tor or his or her designee of the Postal 
Service shall thereupon file the matter 
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with the Judicial Officer for issuance 
of a final order pursuant to § 964.19. 
Such referral shall contain a statement 
of the basis for the detention, evidence 
that the notice of the detention and 
the addressee’s right to petition for re-
view under this part were served on the 
addressee in person or by mailing a 
copy to the address to which the de-
tained mail is directed, the date of 
such service, and a copy of the pro-
posed order sought by the Chief Postal 
Inspector or his or her designee. 

(b) Notice of hearing. On receipt of the 
Petition, the Recorder shall schedule a 
hearing on a date not later than 28 
days after the date of receipt. A Notice 
of Hearing shall be sent to the Peti-
tioner. A copy of the Notice of Hearing 
and the Petition shall be sent to the 
Chief Postal Inspector or his or her 
designee of the U.S. Postal Service. 

(c) Answer. The Chief Postal Inspec-
tor or his or her designee of the Postal 
Service shall file an Answer to the Pe-
tition within 10 days of receipt of the 
Petition from the Recorder. 

(d) Summary judgment. Upon motion 
of either the Chief Postal Inspector or 
his or her designee or the Petitioner, or 
upon his own initiative, the presiding 
officer may find that the Petition and 
Answer present no material issues of 
fact requiring an evidentiary hearing 
and thereupon may render an initial 
decision granting or dismissing the Pe-
tition. The initial decision shall be-
come the final agency decision if a 
timely appeal is not taken pursuant to 
§ 964.16 of this part. 

[52 FR 36763, Oct. 1, 1987, as amended at 53 FR 
4849, Feb. 18, 1988; 63 FR 66053, Dec. 1, 1998; 71 
FR 53972, Sept. 13, 2006] 

§ 964.4 Hearings. 

Hearings are held at 2101 Wilson Bou-
levard, Suite 600, Arlington, VA 22201– 
3078, or other locations designated by 
the presiding officer. Not later than 10 
days prior to the date fixed for the 
hearing, a party may file a request 
that a hearing be held to receive evi-
dence in his behalf at a place other 
than that designated for hearing in the 
notice. He shall support his request 
with a statement outlining: 

(a) The evidence to be offered in such 
place; 

(b) The names and addresses of the 
witnesses who will testify; and 

(c) The reasons why such evidence 
cannot be produced at Arlington, VA. 

The presiding officer shall give con-
sideration to the convenience and ne-
cessity of the parties and the relevance 
of the evidence to be offered 

[52 FR 36763, Oct. 1, 1987, as amended at 63 FR 
66053, Dec. 1, 1998] 

§ 964.5 Election as to hearing. 

If both parties elect, they may waive 
an oral hearing and submit the matter 
for decision on the basis of the Petition 
and Answer, subject to the authority of 
the presiding officer to require the par-
ties to furnish such further evidence or 
such briefs as necessary. The request to 
waive oral hearing should be filed not 
later than 10 days prior to the date set 
for hearing. 

§ 964.6 Default. 

If a Petitioner fails to appear at the 
hearing without notice or without ade-
quate cause the presiding officer may 
issue an order dismissing the Petition 
and refer the matter to the Judicial Of-
ficer for issuance of the order provided 
for under § 964.19. An order of dismissal 
issued under this section may be ap-
pealed to the Judicial Officer within 10 
days from the date of the order. 

[52 FR 36763, Oct. 1, 1987, as amended at 53 FR 
4849, Feb. 18, 1988] 

§ 964.7 Presiding officers. 

(a) The presiding officer shall be an 
Administrative Law Judge qualified in 
accordance with law. The Judicial Offi-
cer shall assign cases upon rotation as 
far as practicable. The Judicial Officer 
may on his own initiative or for good 
cause shown, preside at the reception 
of evidence. 

(b) The presiding officer has author-
ity to: 

(1) Administer oaths and affirma-
tions; 

(2) Examine witnesses; 
(3) Rule upon offers of proof, admissi-

bility of evidence and matters of proce-
dure; 

(4) Order any pleadings amended 
upon motion of a party at any time 
prior to the close of the hearing; 
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(5) Maintain discipline and decorum 
and exclude from the hearing any per-
son acting in an indecorous manner; 

(6) Require the filing of briefs or 
memoranda of law on any matter upon 
which he is required to rule; 

(7) Order prehearing conferences for 
the purpose of the settlement or sim-
plification of issues by the parties or 
for any other purpose he believes will 
facilitate the processing of the pro-
ceeding; 

(8) Order the proceeding reopened at 
any time prior to his decision for the 
receipt of additional evidence; 

(9) Render an initial decision, which 
becomes the final agency decision un-
less a timely appeal is taken: The Judi-
cial Officer may issue a tentative or a 
final decision; 

(10) Rule upon applications and re-
quests filed under § 964.9 of this part. 

§ 964.8 Subpoenas and witness fees not 
authorized. 

The Postal Service is not authorized 
to issue subpoenas requiring the at-
tendance or testimony of witnesses, 
nor to pay fees and expenses for a Peti-
tioner’s witnesses or for depositions re-
quested by a Petitioner. 

§ 964.9 Discovery; interrogatories; ad-
mission of facts; production and in-
spection of documents. 

(a) General policy and protective orders. 
The parties are encouraged to engage 
in voluntary discovery procedures. In 
connection with any discovery proce-
dure permitted under this part, the 
presiding officer may issue any order 
which justice requires to protect a 
party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense. Such orders may in-
clude limitations on the scope, method, 
time and place for discovery, and provi-
sions for protecting confidential infor-
mation or documents from unwar-
ranted public disclosure. Each party 
shall bear its own expenses relating to 
discovery. 

(b) Depositions. (1) After the issuance 
of a notice of hearing described in 
§ 964.3 of this part, the parties may mu-
tually agree to, or the presiding officer 
may, upon application of either party 
and for good cause shown, order the 
taking of testimony of any person by 

deposition upon oral examination or 
written interrogatories before any offi-
cer authorized to administer oaths at 
the place of examination, for use as 
evidence or for purposes of discovery. 
The application for order shall specify 
whether the purpose of the deposition 
is discovery or for use as evidence, or 
both. 

(2) The time, place, and manner of 
taking depositions shall be as mutually 
agreed by the parties, or failing such 
agreement, governed by order of the 
presiding officer. 

(3) No testimony taken by deposi-
tions shall be considered as part of the 
evidence in the hearing unless and 
until such testimony is offered and re-
ceived in evidence at such hearing. 
Depositions will not ordinarily be re-
ceived in evidence if the deponent is 
present and can testify personally at 
the hearing. In such instances, how-
ever, the deposition may be used to 
contradict or impeach the testimony of 
the witness given at the hearing. In 
cases submitted on the record, the pre-
siding officer may, in his discretion, re-
ceive depositions as evidence in sup-
plementation of the record. 

(c) Interrogatories to parties. Not later 
than 5 days after the filing of the An-
swer described in § 964.3, a party may 
serve on the other party written inter-
rogatories to be answered separately in 
writing, signed under oath and re-
turned within 10 days. Upon timely ob-
jection by the party, the presiding offi-
cer will determine the extent to which 
the interrogatories will be permitted. 

(d) Admission of facts. Not later than 
5 days after the filing of the Answer de-
scribed in § 964.3, a party may serve 
upon the other party a request for the 
admission of specified facts. Within 10 
days after receipt of the request for ad-
missions, the party served shall admit 
or answer each specified fact or file ob-
jections thereto. Any factual propo-
sitions set out in the request to which 
a party fails to respond shall be deemed 
admitted. 

(e) Production and inspection of docu-
ments. Upon motion of any party show-
ing good cause therefor, and upon no-
tice, the presiding officer may order 
the other party to produce and permit 
the inspection and copying or 
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photographing of any designated docu-
ments and or objects, provided that 
such documents and objects are not 
privileged, their relevance to the cause 
or causes in issue is explained, and 
they are reasonably calculated to lead 
to the discovery of admissible evi-
dence. If the parties cannot themselves 
agree thereon, the presiding officer 
shall specify the terms and conditions 
for making the inspection and taking 
the copies and photographs. 

§ 964.10 Evidence. 

(a) In general, admissibility will 
hinge on relevancy and materiality. 
However, relevant evidence may be ex-
cluded if its probative value is substan-
tially outweighed by the danger of un-
fair prejudice, or by considerations of 
undue delay, waste of time, or needless 
presentation of cumulative evidence. 

(b) Testimony shall be given under 
oath or affirmation and witnesses shall 
be subject to cross-examination. 

(c) Agreed statements of fact are en-
couraged and may be received in evi-
dence. 

§ 964.11 Transcript. 

Testimony and argument at hearings 
shall be reported verbatim, unless the 
presiding officer orders otherwise. 
Transcripts or copies of the pro-
ceedings are supplied to the parties at 
such rate as may be fixed by contract 
between the reporter and Postal Serv-
ice. Any party desiring a copy of the 
transcript shall order it from the con-
tract reporter in a timely manner to 
avoid delay in filing briefs. 

§ 964.12 Computation of time. 

A designated period of time under 
these rules means calendar days, ex-
cludes the day the period begins, and 
includes the last day of the period un-
less the last day is a Saturday, Sunday, 
or legal holiday, in which case the pe-
riod runs until the close of business on 
the next business day. 

§ 964.13 Continuances and extensions. 

Continuances and extensions will be 
granted by the presiding officer for 
good cause shown. 

§ 964.14 Proposed findings of fact and 
conclusions of law. 

(a) Each party to a proceeding, ex-
cept one who fails to answer the Peti-
tion or, having answered, either fails to 
appear at the hearing or indicates in 
the answer that he does not desire to 
appear, may, unless at the discretion of 
the presiding officer such is not appro-
priate, submit proposed findings of 
fact, conclusions of law, orders and 
supporting reasons either in oral or 
written form in the discretion of the 
presiding officer. The presiding officer 
may also require parties to submit pro-
posed findings of fact, conclusions of 
law, orders, and supporting reasons. 
Unless given orally, the date set for fil-
ing of proposed findings of fact, conclu-
sions of law, orders and supporting rea-
sons shall be within 15 days after the 
delivery of the official transcript to 
the Recorder who shall notify both par-
ties of the date of its receipt. The filing 
date for proposed findings of fact, con-
clusions of law, orders and supporting 
reasons shall be the same for both par-
ties. If not submitted by such date, un-
less extension of time for the filing 
thereof is granted, they will not be in-
cluded in the record or given consider-
ation. 

(b) Except when presented orally be-
fore the close of the hearing, proposed 
findings of fact shall be set forth in se-
rially numbered paragraphs and shall 
state with particularity all evidentiary 
facts in the record with appropriate ci-
tations to the transcript or exhibits 
supporting the proposed finding. Each 
proposed conclusion shall be separately 
stated. 

§ 964.15 Decisions. 
(a) Initial decision by Administrative 

Law Judge. A written initial decision 
shall be rendered by an Administrative 
Law Judge with all due speed. The ini-
tial decision shall include findings and 
conclusions with the reasons therefor 
upon all the material issues of fact or 
law presented in the record, and the ap-
propriate orders or denial thereof. The 
initial decision shall become the final 
agency decision unless an appeal is 
taken in accordance with § 964.16. 

(b) Tentative or final decision by the 
Judicial Officer. When the Judicial Offi-
cer presides at the hearing he shall 
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issue a final or a tentative decision. 
Such decision shall include findings 
and conclusions with the reasons there-
for upon all the material issues of fact 
or law presented in the record, and the 
appropriate orders or denial thereof. 
The tentative decision shall become 
the final agency decision unless excep-
tions are filed in accordance with 
§ 964.16. 

§ 964.16 Appeal. 

(a) Either party may file exceptions 
in a brief on appeal to the Judicial Of-
ficer within 15 days after receipt of the 
initial or tentative decision unless ad-
ditional time is granted. A reply brief 
may be filed within 15 days after re-
ceipt of the appeal brief by the oppos-
ing party. The Judicial Officer has all 
powers of a presiding officer and is au-
thorized to decide all issues de novo. 

(b) Briefs upon appeal or in support 
of exceptions to a tentative decision by 
the Judicial Officer and replies thereto 
shall be filed in triplicate with the Re-
corder and contain the following mat-
ter in the order indicated: 

(1) A subject index of the matters 
presented, with page references; a table 
of cases alphabetically arranged; a list 
of statutes and texts cited with page 
references. 

(2) A concise abstract or statement of 
the case in briefs on appeal or in sup-
port of exceptions. 

(3) Numbered exceptions to specific 
findings and conclusions of fact, con-
clusions of law, or recommended orders 
of the presiding officer in briefs on ap-
peal or in support of exceptions. 

(4) A concise argument clearly set-
ting forth points of fact and of law re-
lied upon in support of or in opposition 
to each exception taken, together with 
specific references to the parts of the 
record and the legal or other authori-
ties relied upon. 

§ 964.17 Final agency decision. 

The Judicial Officer renders the final 
agency decision and order which will be 
served upon the parties and upon the 
postmaster at the office where the mail 
at issue is being held. 

[52 FR 36763, Oct. 1, 1987, as amended at 53 FR 
4849, Feb. 18, 1988] 

§ 964.18 Compromise and informal dis-
position. 

Nothing in these rules precludes the 
compromise, settlement, and informal 
disposition of proceedings initiated 
under these rules at any time prior to 
the issuance of the final agency deci-
sion. 

§ 964.19 Orders. 

If an order is issued by the Judicial 
Officer which prohibits delivery of mail 
to a Petitioner it shall be incorporated 
in the record of the proceeding. The 
Recorder shall cause notice of the 
order to be published in the Postal Bul-
letin and cause the order to be trans-
mitted to such postmasters and other 
officers and employees of the Postal 
Service as may be required to place the 
order into effect. 

[52 FR 36763, Oct. 1, 1987, as amended at 53 FR 
4849, Feb. 18, 1988] 

§ 964.20 Modification or revocation of 
orders. 

A party against whom an order or or-
ders have been issued may file an appli-
cation for modification or revocation 
thereof. The Recorder shall transmit a 
copy of the application to the Chief 
Postal Inspector or his or her designee, 
who shall file a written reply within 10 
days after receipt or such other period 
as the Judicial Officer may fix. A copy 
of the reply shall be sent to the appli-
cant by the Recorder. Thereafter an 
order granting or denying such applica-
tion will be issued by the Judicial Offi-
cer. 

[52 FR 36763, Oct. 1, 1987, as amended at 71 FR 
53972, Sept. 13, 2006] 

§ 964.21 Official record. 

The transcript of testimony together 
with all pleadings, orders, exhibits, 
briefs, and other documents filed in the 
proceeding constitute the official 
record of the proceeding. 

§ 964.22 Public information. 

The Librarian of the Postal Service 
maintains for public inspection in the 
Library copies of all initial, tentative, 
and final agency decisions and orders. 
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The Recorder maintains the complete 
official record of every proceeding. 

[52 FR 36763, Oct. 1, 1987, as amended at 63 FR 
66053, Dec. 1, 1998] 

§ 964.23 Ex parte communications. 
The provisions of 5 U.S.C. 551(14), 

556(d), and 557(d) prohibiting ex parte 
communications are made applicable 
to proceedings under these rules of 
practice. 

PART 965—RULES OF PRACTICE IN 
PROCEEDINGS RELATIVE TO MAIL 
DISPUTES 

Sec. 
965.1 Authority for rules. 
965.2 Scope of rules. 
965.3 Notice to parties. 
965.4 Presiding officers. 
965.5 Submittals by parties. 
965.6 Comments by parties. 
965.7 Default. 
965.8 Hearings. 
965.9 Evidence. 
965.10 Transcript. 
965.11 Initial decision. 
965.12 Appeal. 
965.13 Compromise and informal disposition. 
965.14 Public information. 

AUTHORITY: 39 U.S.C. 204, 401. 

SOURCE: 52 FR 29012, Aug. 5, 1987, unless 
otherwise noted. 

§ 965.1 Authority for rules. 
These rules of practice are issued by 

the Judicial Officer of the U.S. Postal 
Service pursuant to authority dele-
gated by the Postmaster General. (39 
CFR 224.1(c)(4)). 

§ 965.2 Scope of rules. 
The rules in this part shall be appli-

cable to mail dispute cases forwarded 
to the Judicial Officer Department by 
the chief field counsel pursuant to 
Postal Operations Manual section 
616.21. 

[52 FR 29012, Aug. 5, 1987, as amended at 63 
FR 66053, Dec. 1, 1998] 

§ 965.3 Notice to parties. 
Upon receipt of a mail dispute case 

from the chief field counsel, the Re-
corder, Judicial Officer Department, 
United States Postal Service, 2101 Wil-
son Boulevard, Suite 600, Arlington VA 
22201–3078, will send a notice of dock-

eting and submittal due date to the 
parties together with a copy of these 
rules. 

[52 FR 29012, Aug. 5, 1987, as amended at 63 
FR 66053, Dec. 1, 1998; 67 FR 62179, Oct. 4, 
2002] 

§ 965.4 Presiding officers. 
(a) The presiding officer shall be an 

Administrative Law Judge or an Ad-
ministrative Judge qualified in accord-
ance with law. The Judicial Officer as-
signs cases under this part. Judicial Of-
ficer includes Associate Judicial Offi-
cer upon delegation thereto. The Judi-
cial Officer may, on his own initiative 
or for good cause found, preside at the 
reception of evidence. 

(b) The presiding officer has author-
ity to: 

(1) Take such action as may be nec-
essary to preside properly over the pro-
ceeding and render decision therein; 

(2) Render an initial decision, if the 
presiding officer is not the Judicial Of-
ficer, which becomes the final agency 
decision unless a timely appeal is 
taken; the Judicial Officer may issue a 
tentative or a final decision. 

§ 965.5 Submittals by parties. 
Within 15 days after receipt of the 

Recorder’s notice, each party shall file 
with the Recorder a sworn statement 
of the facts supporting its claim to re-
ceipt of the mail together with a copy 
of each document on which it relies in 
making such claim. All such submit-
tals shall be in duplicate. Upon receipt 
of such evidence, the Recorder shall 
send a copy of each submittal to the 
opposing party. 

§ 965.6 Comments by parties. 
Within 10 days of receipt of the other 

party’s evidence, each party may file 
with the Recorder a statement setting 
forth in detail its disagreements, if 
any, with its opponent’s statement and 
documents. The Recorder will send to 
each party a copy of the other party’s 
comments. 

§ 965.7 Default. 
A party who fails to file the sub-

mittal required by § 965.5 may be held 
in default and the presiding officer may 
issue an initial decision that mail be 
delivered to the other party. 
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§ 965.8 Hearings. 
(a) In the discretion of the presiding 

officer an oral hearing may be granted 
at the request of either, or both, par-
ties or on the presiding officer’s own 
initiative if there is a dispute as to a 
material issue of fact which can only 
be resolved by examination of wit-
nesses. 

(b) Hearings are held at 2101 Wilson 
Boulevard, Suite 600, Arlington, VA 
22201–3078, or such other place as may 
be designated by the presiding officer. 

[52 FR 29012, Aug. 5, 1987, as amended at 63 
FR 66053, Dec. 1, 1998] 

§ 965.9 Evidence. 
(a) In general, admissibility will 

hinge on relevancy and materiality. 
However, relevant evidence may be ex-
cluded if its probative value is substan-
tially outweighed by the danger of un-
fair prejudice, or by considerations of 
undue delay, waste of time, or needless 
presentation of cumulative evidence. 

(b) Testimony shall be given under 
oath or affirmation and witnesses are 
subject to cross-examination. 

(c) Agreed statements to fact are en-
couraged and may be received in evi-
dence. 

§ 965.10 Transcript. 
Testimony and argument at hearings 

shall be reported verbatim, unless the 
presiding officer otherwise orders. 
Transcripts or copies of the pro-
ceedings are supplied to the parties at 
such rate as may be fixed by contract 
between the reporter and Postal Serv-
ice. 

§ 965.11 Initial decision. 
The presiding officer shall render an 

initial decision in writing, based on the 
record, as expeditiously as possible, but 
to the extent practicable within 10 
working days of closing of the record. 
The decision will be brief, containing 
summary findings of fact, conclusions 
of law, and reasons therefor. If there 
has been a hearing the presiding officer 
may in his discretion render an oral de-
cision. A typed copy of such oral deci-
sion will subsequently be furnished to 
the parties to establish the date for 
commencement of time for requesting 
review of the initial decision. 

§ 965.12 Appeal. 
The initial or tentative decision will 

become final 10 days after its issuance 
and receipt by the parties unless the 
Judicial Officer, or by delegation the 
Associate Judicial Officer, in his sole 
discretion, grants review upon appeal 
of either party filed within that period, 
or on his own motion within that pe-
riod. If an appeal is denied, the initial 
or tentative decision becomes the final 
agency decision on the issuance of such 
denial. The judicial Officer’s decision 
on appeal is the final agency decision 
with no further agency review or ap-
peal rights. 

§ 965.13 Compromise and informal dis-
position. 

Nothing in these rules precludes the 
compromise, settlement, and informal 
disposition of proceedings initiated 
under these rules at any time prior to 
the issuance of the final agency deci-
sion. 

§ 965.14 Public Information. 
The Librarian of the Postal Service 

maintains for public inspection in the 
Library copies of all initial, tentative, 
and final agency decisions and orders. 
The Recorder maintains the complete 
official record of every proceeding. 

[52 FR 29012, Aug. 5, 1987, as amended at 63 
FR 66053, Dec. 1, 1998] 

PART 966—RULES OF PRACTICE IN 
PROCEEDINGS RELATIVE TO AD-
MINISTRATIVE OFFSETS INITIATED 
AGAINST FORMER EMPLOYEES 
OF THE POSTAL SERVICE 

Sec. 
966.1 Authority for rules. 
966.2 Scope of rules. 
966.3 Definitions. 
966.4 Petition for a hearing and supplement 

to petition. 
966.5 Effect of petition filing. 
966.6 Filing, docketing and serving docu-

ments; computation of time; representa-
tion of parties. 

966.7 Answer to petition. 
966.8 Authority and responsibilities of Hear-

ing Official or Judicial Officer. 
966.9 Opportunity for oral hearing. 
966.10 Initial decision. 
966.11 Appeal. 
966.12 Waiver of rights. 
966.13 Ex parte communications. 
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AUTHORITY: 39 U.S.C. 204, 401, 2601. 

SOURCE: 62 FR 63279, Nov. 28, 1997, unless 
otherwise noted. 

§ 966.1 Authority for rules. 
These rules of practice are issued by 

the Judicial Officer pursuant to au-
thority delegated by the Postmaster 
General. 

§ 966.2 Scope of rules. 
The rules in this part apply to any 

petition filed by a former postal em-
ployee: 

(a) To challenge the Postal Service’s 
determination that he or she is liable 
to the Postal Service for a debt in-
curred in connection with his or her 
Postal Service employment; and/or 

(b) To challenge the administrative 
offset schedule proposed by the Postal 
Service for collecting any such debt. 

§ 966.3 Definitions. 
(a) Administrative offset refers to the 

withholding of money payable by the 
Postal Service or the United States to, 
or held by the Postal Service or the 
United States for, a former employee 
in order to satisfy a debt determined to 
be owed by the former employee to the 
Postal Service. 

(b) Debt refers to any amount deter-
mined by the Postal Service to be owed 
to the Postal Service by a former em-
ployee. 

(c) Former employee refers to an indi-
vidual whose employment with the 
Postal Service has ceased. An em-
ployee is considered formally separated 
from the Postal Service rolls as of 
close of business on the effective date 
of his or her separation. Postal Service 
Form 50. 

(d) General Counsel refers to the Gen-
eral Counsel of the Postal Service, and 
includes a designated representative. 

(e) Hearing Official refers to an Ad-
ministrative Law Judge qualified to 
hear cases under the Administrative 
Procedure Act, an Administrative 
Judge appointed under the Contract 
Disputes Act of 1978, or any other 
qualified person licensed to practice 
law designated by the Judicial Officer 
to preside over a hearing conducted 
pursuant to this part. 

(f) Judicial Officer refers to the Judi-
cial Officer, Associate Judicial Officer, 

or Acting Judicial Officer of the Postal 
Service. 

(g) Postmaster/Installation Head refers 
to the top management official at a 
particular post office or installation 
when an alleged debt owed by a former 
employee was incurred, or to that offi-
cial’s successor, or to the department 
head who had general supervisory re-
sponsibility for a former employee at 
Area Offices or National Headquarters 
when an alleged debt owed by that 
former employee was incurred, or to 
that official’s successor. Where the 
former employee was a Postmaster/In-
stallation Head, the term refers to the 
official to whom the Postmaster/Instal-
lation Head reported when an alleged 
debt owed by that former employee was 
incurred, or to that official’s successor. 
Where the former employee was in the 
Inspection Service, the term refers to 
the former employee’s immediate su-
pervisor when an alleged debt owed by 
that former employee was incurred, or 
to that official’s successor. Where the 
former employee was in the Office of 
Inspector General, the term refers to 
the Inspector General, or to the Inspec-
tor General’s delegate. 

(h) Reconsideration refers to the re-
view of an alleged debt and/or the pro-
posed offset schedule conducted by the 
Postmaster/Installation Head at the re-
quest of a former employee alleged to 
be indebted to the Postal Service. 

(i) Recorder refers to the Recorder, 
Judicial Officer Department, United 
States Postal Service, 2101 Wilson Bou-
levard, Suite 600, Arlington, VA 22201– 
3078. 

[62 FR 63279, Nov. 28, 1997, as amended at 63 
FR 66053, Dec. 1, 1998] 

§ 966.4 Petition for a hearing and sup-
plement to petition. 

(a) A former employee who is alleged 
to be responsible for a debt to the Post-
al Service may petition for a hearing 
under this part, provided: 

(1) Liability for the debt and/or the 
proposed offset schedule has not been 
established under Part 452.3 or Part 
462.3 of the Employee & Labor Rela-
tions Manual; 

(2) He or she has received a Notice 
from the Minneapolis Accounting Serv-
ice Center (or its successor installa-
tion) informing him or her of the debt 
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and an offset schedule to satisfy the 
debt and of the right to request recon-
sideration by the Postmaster/Installa-
tion Head; and 

(3) He or she has requested and re-
ceived reconsideration of the existence 
or amount of the alleged debt and/or 
the offset schedule proposed by the 
Postal Service. 

(b) Within thirty (30) calendar days 
after the date of receipt of the Post-
master/Installation Head’s written de-
cision upon reconsideration, the former 
employee must file a written, signed 
petition, requesting a written or oral 
hearing, with the Recorder, Judicial 
Officer Department, United States 
Postal Service, 2101 Wilson Boulevard, 
Suite 600, Arlington, VA 22201–3078. 

(c) The petition must include the fol-
lowing: 

(1) The words, ‘‘Petition for Review 
Under 39 CFR Part 966’’; 

(2) The former employee’s name and 
social security number; 

(3) The former employee’s home ad-
dress and telephone number, and any 
other address and telephone number at 
which the former employee may be 
contacted about these proceedings; 

(4) A statement of the date the 
former employee received the Post-
master/Installation Head’s written de-
cision upon reconsideration of the al-
leged debt, and a copy of the decision; 

(5) A statement indicating whether 
the former employee requests an oral 
hearing or a decision based solely on 
written submissions; 

(6) If the former employee requests 
an oral hearing, a statement describing 
the evidence he or she will produce 
which makes an oral hearing nec-
essary, including a list of witnesses, 
with their addresses, whom the former 
employee expects to call; a summary of 
the testimony the witnesses are ex-
pected to present; the city requested 
for the hearing site, with justification 
for holding the hearing in that city; 
and at least three proposed dates for 
the hearing at least forty-five (45) days 
after the filing of the petition; 

(7) A statement of the grounds upon 
which the former employee objects to 
the Postal Service’s determination of 
the debt or to the administrative offset 
schedule proposed by the Postal Serv-
ice for collecting any such debt. This 

statement should identify with reason-
able specificity and brevity the facts, 
evidence, and legal arguments, if any, 
which support the former employee’s 
position; and 

(8) Copies of all records in the former 
employee’s possession which relate to 
the debt and which the former em-
ployee may enter into the record of the 
hearing. 

(d) The former employee may, if nec-
essary, file with the Recorder addi-
tional information as a supplement to 
the petition at any time prior to the 
filing of the answer to the petition 
under § 966.7, or at such later time as 
permitted by the Hearing Official upon 
a showing of good cause. 

[62 FR 63279, Nov. 28, 1997, as amended at 63 
FR 66053, Dec. 1, 1998] 

§ 966.5 Effect of petition filing. 

Upon receipt and docketing of the 
former employee’s petition, the Re-
corder will notify the General Counsel 
that the petition has been filed and 
that a timely filed petition stays fur-
ther collection action. 

§ 966.6 Filing, docketing and serving 
documents; computation of time; 
representation of parties. 

(a) Filing. All documents required 
under this part must be filed by the 
former employee or the General Coun-
sel in triplicate with the Recorder. 
(Normal Recorder office business hours 
are between 8:15 a.m. and 4:45 p.m., 
eastern standard or daylight saving 
time as appropriate during the year.) 
The Recorder will transmit a copy of 
each document filed to the other party, 
and the original to the Hearing Offi-
cial. 

(b) Docketing. The Recorder will 
maintain a docket record of pro-
ceedings under this part and will assign 
each petition a docket number. After 
notification of the docket number, the 
former employee and General Counsel 
should refer to it on any further filings 
regarding the petition. 

(c) Time computation. A filing period 
under the rules in this part excludes 
the day the period begins, and includes 
the last day of the period unless the 
last day is a Saturday, Sunday, or legal 
holiday, in which event the period runs 
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until the close of business on the next 
business day. 

(d) Representation of parties. After the 
filing of the petition, further document 
transmittals for, or communications 
with, the Postal Service shall be 
through its representative, the General 
Counsel. If a former employee is rep-
resented by an attorney authorized to 
practice law in any of the United 
States or the District of Columbia or a 
territory of the United States, further 
transmissions of documents and other 
communications with the former em-
ployee shall be made through his or her 
attorney rather than directly with the 
former employee. 

§ 966.7 Answer to petition. 

Within thirty (30) days after the date 
of receipt of the petition, the General 
Counsel shall file an answer to the pe-
tition, and attach all available rel-
evant records and documents in sup-
port of the Postal Service’s claim, or 
the administrative offset schedule pro-
posed by the Postal Service for col-
lecting any such claim; a statement of 
whether the Postal Service concurs in, 
or objects to, an oral hearing, if the 
former employee requests one, with the 
reason(s) for the Postal Service’s objec-
tion; a list of witnesses the Postal 
Service intends to call if an oral hear-
ing is requested and the request is 
granted; a synopsis of the testimony of 
each witness; a statement of concur-
rence or objection to the proposed loca-
tion and dates for the oral hearing; and 
a statement of the basis for the deter-
mination of debt or offset schedule if 
not contained in the relevant records 
or documents. If the former employee 
files a supplement to the petition, the 
General Counsel may file any supple-
mental answer and records to support 
the position of the Postal Service with-
in twenty (20) calendar days from the 
date of receipt of the supplement filed 
with the Recorder. 

§ 966.8 Authority and responsibilities 
of Hearing Official or Judicial Offi-
cer. 

(a) In processing a case under this 
part, the Hearing Official’s authority 
includes, but is not limited to, the fol-
lowing: 

(1) Ruling on all offers, motions, or 
requests by the parties; 

(2) Issuing any notices, orders, or 
memoranda to the parties concerning 
the hearing procedures; 

(3) Conducting telephone conferences 
with the parties to expedite the pro-
ceedings (a memorandum of a tele-
phone conference will be transmitted 
to both parties); 

(4) Determining if an oral hearing is 
necessary, the type of oral hearing that 
would be appropriate, and setting the 
place, date, and time for such hearing; 

(5) Administering oaths or affirma-
tions to witnesses; 

(6) Conducting the hearing in a man-
ner to maintain discipline and decorum 
while assuring that relevant, reliable, 
and probative evidence is elicited on 
the issues in dispute, and that irrele-
vant, immaterial, or repetitious evi-
dence is excluded; 

(7) Establishing the record in the 
case; 

(8) Issuing an initial decision or one 
on remand; and 

(9) Granting, at the request of either 
party, reasonable time extensions. 

(b) The Judicial Officer, in addition 
to possessing such authority as is de-
scribed elsewhere in this part, shall 
possess all of the authority and respon-
sibilities of a Hearing Official. 

§ 966.9 Opportunity for oral hearing. 
An oral hearing generally will be 

held only in those cases which, in the 
opinion of the Hearing Official, cannot 
be resolved by a review of the docu-
mentary evidence, such as when the ex-
istence, or amount, of a debt turns on 
issues of credibility or veracity. An 
oral hearing includes an in-person 
hearing, a telephonic hearing, or a 
hearing by video conference. When the 
Hearing Official determines that an 
oral hearing is not necessary, the deci-
sion shall be based solely on written 
submissions. 

§ 966.10 Initial decision. 
(a) After the receipt of written sub-

missions or after the conclusion of the 
hearing and the receipt of any post- 
hearing briefs, the Hearing Official 
shall issue a written initial decision, 
including findings of fact and conclu-
sions of law, which the Hearing Official 
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relied upon in determining whether the 
former employee is indebted to the 
Postal Service, or in upholding or re-
vising the administrative offset sched-
ule proposed by the Postal Service for 
collecting a former employee’s debt. 
When the Judicial Officer presides at a 
hearing he or she shall issue a final or 
a tentative decision. 

(b) The Hearing Official shall 
promptly send to each party a copy of 
the initial or tentative decision, and a 
statement describing the right of ap-
peal to the Judicial Officer in accord-
ance with § 966.11. 

§ 966.11 Appeal. 
The initial or tentative decision will 

become final and an order to that ef-
fect will be issued by the Judicial Offi-
cer thirty (30) days after issuance and 
receipt by the parties of the initial or 
tentative decision unless the Judicial 
Officer, in his discretion, grants review 
upon appeal by either party, or on his 
own motion. If an appeal is denied, the 
initial or tentative decision becomes 
the final agency decision upon the 
issuance of such denial. The Judicial 
Officer’s decision on appeal is the final 
agency decision with no further right 
of appeal within the agency. 

§ 966.12 Waiver of rights. 

The Hearing Official may determine 
the former employee has waived his or 
her right to a hearing and administra-
tive offset may be initiated if the 
former employee: 

(a) Files a petition for hearing after 
the end of the prescribed thirty (30) day 
period, and fails to demonstrate to the 
satisfaction of the Hearing Official 
good cause for the delay; 

(b) Has received notice to appear at 
an oral hearing but fails to do so with-
out showing circumstances beyond the 
former employee’s control; 

(c) Fails to file required submissions 
or to comply with orders of the Hear-
ing Official; or 

(d) Files a withdrawal of his or her 
petition for a hearing with the Re-
corder. 

§ 966.13 Ex parte communications. 

Ex parte communications between a 
Hearing Official or his or her staff and 
a party shall not be made. This prohi-
bition does not apply to procedural 
matters. A memorandum of any com-
munication between the Hearing Offi-
cial and a party will be transmitted to 
both parties. 
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